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Bribery, equality, Insurance
and other wash-up laws

Following the announcement of the general election,
Parliament rushed to complete the passage of various bills
and measures, in what is known as the wash-up process. We
summarise below some of the most important measures.

Equality Act 2010

The Equality Act 2010 will consolidate
and harmonise existing equality

and discrimination legislation, and
introduce new provisions:

enabling employers to positively
discriminate in favour of a job
candidate from a minority, who is
as quali ed as another candidate
for arole, if that group is under-
represented in the workforce;
outlawing age discrimination
outside of the workplace; and
requiring companies that employ
more than 250 people to report
on differences between men and
women s pay.

The majority of the Act s provisions
will come into force in October 2010,
with the age discrimination clauses
coming into force next April.

Bribery Act 2010

The Bribery Act 2010 was passed with
the majority of its main provisions
intact. The Act:

modernises and consolidates
existing bribery laws, based on
the recommendations of the Law
Commission;

creates offences of offering,

promising or giving of a bribe and
requesting, agreeing to receive

or accepting of a bribe either in
the UK or abroad, in the public or
private sectors;

creates a discrete offence of bribery
of a foreign public of cial in order
to obtain or retain business; and
creates a new offence in relation to
commercial organisations that fail
to prevent a bribe being paid by
those who perform services for or
on behalf of the organisation;
provides a defence where an
organisation has adequate
procedures in place to prevent
bribery adequate procedures
will be de ned in forthcoming
guidance.

The Act includes a Government
amendment which will require the
Director of the Serious Fraud Of ce
to personally approve any decision to
commence a prosecution.

Third Parties (Rights Against
Insurers) Act 2010

This Act clari es the law dealing with
situations where a person has taken
out insurance to protect against a
potential liability to a third party
and the dif culties that arise where
the insured party becomes insolvent

1

before the third party is paid. Under
general legal principles the insurance
money would become an asset in the
insolvent estate of the insured party
with the third party becoming an
unsecured creditor.

However, the Third Parties (Rights
against Insurers) Act 1930 and the
Third Parties (Rights against Insurers)
Act (Northern Ireland) 1930 deal
with this problem by transferring
the insured party s rights against the
insurer to the third party.

The 2010 Act will update and
replace the 1930 legislation. In
particular, it will remove the need
for a third party to issue multiple
proceedings in order to make a claim
against an insurer and, where the
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insured party is a company that has
been struck off, remove the need
to have it restored to the register in
order to commence proceedings.

The Act will also improve the third
party s rights to information about
insurance policies, allowing them to
make an informed decision about
whether or not to commence or
continue litigation.

The Act retains the general
approach that rights transferred to
a third party will be subject to the
defences which the insurer could
use against the insured. However,
it introduces three new exceptions
designed to protect third parties.

Co-operative and Community
Bene t Societies and Credit
Unions Act 2010

This Act, which began life as a Private
Members Bill, will:

require new industrial and provident
societies (other than credit unions)
to be registered as co-operative or
community bene tsocieties;
re-name the Industrial and
Provident Societies Acts;

apply the Company Directors
Disquali cation Act 1986 to
industrial and provident societies;
give the Treasury powers to

apply to industrial and provident
societies, with appropriate

modi cations, company law on

the investigation of companies,
company names and dissolution
and restoration to the register; and
give the Treasury powers to

make provisions for credit unions
corresponding to any provisions
applying to building societies.

Financial Services Act 2010
This Act:

establishes a new statutory Council
for Financial Stability;

strengthens the powers of the

FSA and expands the remit of the
Financial Services Compensation
Scheme;

facilitates action, nationally and
internationally, on remuneration;
introduces requirements for

systematically important nancial
rms to set up recovery and
resolution plans (i.e. living wills );
enables the roll-out of a national
money guidance service;
allows representatives to bring
an action through the courts on
behalf of a group of consumers;
and
bans unsolicited credit card
cheques.

Digital Economy Act

The Digital Economy Act 2010
contains a range of measures relating
to media and technology and to
protect intellectual property rights.

It will raise the maximum penalty for
criminally making copyright-infringing
works to £50,000.

It will give copyright holders new
powers to prevent illegal downloads
by enabling them to send a copyright
infringement report to Internet
Service Providers (ISPs) with evidence
of illegal downloading. On receipt of
such a report, the ISP will be under
an obligation to notify its subscriber
within a month, providing evidence
and information about appeals and
legal advice. Potential remedies for
repeated offences include Ofcom
ordering ISPs to sanction speed blocks,
bandwidth shaping, site-blocking and
account suspension. ISPs that fail to
apply measures against subscribers
can be ned up to £250,000.

Powers of Attorney
Regulations

The Lasting Powers of Attorney,
Enduring Powers of Attorney and Public
Guardian (Amendment) Regulations
2010 (SI 2010/1063), which came into
force on 1 May 2010, amend the law:

to clarify that, in an application

to register an enduring power of
attorney ( EPA ), a certi ed copy of
the EPA will only be accepted if the
applicant veri es that the original
cannot be produced due to its
being lost or destroyed,;

to reduce the security bond
discovery period (the period
during which the bond may not

be discharged, apart from under

an order of the court) from seven
to two years in cases where the
person for whose bene t the bond
was given dies;

to enable the Public Guardian
jointly to investigate, in co-
operation with other interested
parties, EPA attorneys;

to amend the forms for registering
an EPA (forms EP1PG and EP2PG).

Financial Promotion Order

The Financial Services and Markets
Act 2000 (Financial Promotion)
(Amendment) Order 2010 (SI
2010/905) provides new exemptions
for employers from the restriction
on nancial promotions in relation
to certain types of staff pensions,
work related insurance and staff
mortgages, and exempts promotions
by third parties acting on behalf of
employers.

Section 21 of the Financial Services
and Markets Act 2000 prohibits all
persons, in the course of business, from
making nancial promotions unless
they are authorised, the content of
the communication is approved by an
authorised person, or they are exempt.

The 2010 Order, which came into
force on 13 April 2010, amends the
exemptions set out in the Financial
Services and Markets Act 2000
(Financial Promotion) Order 2005.

FSMA Part 18A Regulations

The Financial Services and Markets
Act 2000 (Amendments to Part 18A
etc) Regulations 2010 (SI 2010/1193)
implement part of the markets in
nancial instruments directive (MiFID)
and came into force on 9 April 2010.
They amend Part 18A of the Financial
Services and Markets Act 2000 to
clarify that the FSA has power to
require markets to suspend or remove
a nancial instrument from trading.
They provide that this power may
be exercised by the publication of
a notice by means of a regulatory
information service, as an alternative
to the provision of written notice to
each of the institutions concerned,
and specify what information must
be published. They also clarify the
procedure for appealing against such
a notice.
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Liability of issuers regulations

Regulations have now been made to
provide a new regime for the liability
of issuers to pay compensation to
third parties who have suffered loss as
a result of misstatements, or dishonest
omissions in information published by
the issuer, or dishonest delay by the
issuer in publishing information. The
Financial Services and Markets Act
2000 (Liability of Issuers) Regulations
2010 (SI 2010/1192) were made on 7
April 2010 but will not come into force
until 1 October 2010.

Background

Article 7 of Transparency Directive
(2004/109/EC) requires Member
States to ensure that issuers and their
managers are responsible for the
information disclosed in accordance
with the requirements in the
Transparency Directive, and to extend
their laws on liability to issuers.

The Government began
consulting on extending the scope
of the statutory damages regime to
disclosures under the Transparency
Directive in 2005. The responses
to that consultation illustrated the
complexity of the issues involved,
and made it clear that there was
little consensus as to the appropriate
liability regime in this area.
Accordingly, the Government decided
to implement a temporary solution
that complied with the minimum
directive requirements and to conduct
a further review. Sections 90A and
90B of FSMA were inserted by s. 1270
of the Companies Act 2006. Section
90A introduced a statutory liability
regime for the disclosures required by
the Transparency Directive, con rming
the prior common law situation that
issuers are not liable to investors in
negligence, and extending the prior
common law on deceit, applying
it only to issuers and in favour of
purchasers of shares.

Section 90B gave the Government
power to make further provision
about the liability of issuers of
securities traded on a regulated
market, and other persons. Professor
Paul Davies QC was invited by the
Government to conduct a review
and to make recommendations for
a new regime for issuer liability. He

published his report in June 2007
and the Government consulted on his
proposals in July 2008.

2010 regulations

The 2010 regulations will implement
a new issuer liability regime based
on Professor Davies proposals and
the responses to the subsequent
Government consultation. They

will amend the Financial Services
and Markets Act 2000 (FSMA) by
substituting section 90A and inserting
a new Schedule into the Act. The
purpose of the new statutory regime,
which will apply to information
published on or after 1 October
2010, is to clarify the position with
regard to issuer liability in damages
for inaccurate statements made to
the market. The proposed extension
of the statutory regime, working

in conjunction with the FSA public
law regime, aims to ensure optimal
incentives for prompt and accurate
disclosures, without encouraging
costly speculative litigation and
settlements by issuers based on

a desire to terminate litigation,
rather than on the harm done to
shareholders.

The Schedule inserted by the 2010
Regulations extends the liability
regime to apply to all information
which is published by an issuer by
means of a recognised information
service, or the availability of which
is announced by the issuer by such
means.

The Schedule sets out the
circumstances in which an issuer
is liable to pay compensation to a
person who has acquired, sold or
continued to hold securities in reliance
on published information to which
the Schedule applies and suffered
loss as a result of a misstatement or
dishonest omission. Issuers are also
made subject to liability for dishonest
delay in publishing information.

The Schedule exempts issuers
from other forms of liability in
respect of loss suffered as a result of
misstatements, omissions or delay
in publication, except in the cases
identi ed in the paragraph 7(3) of the
Schedule.

The regime will extend to all

securities issued by UK issuers,
including securities admitted to
trading on markets outside the EEA.
The Government has also decided
to bring holders of securities within
the scope of the regime alongside
buyers and sellers. Responses to
its consultation on this issue were
divided. However, having weighed up
all the points of view, the Government
has decided to extend the statutory
regime to include holders on the basis
that having two potentially divergent
regimes, one for sellers and purchases
and another for holders, would not
be conducive to investor and issuer
certainty.

Consultation responses

The current position under the
statutory regime is that in the event
of an issuer s insolvency, investors
claims rank alongside other unsecured
creditors and ahead of those of
shareholders. Respondents to the
Government s consultation agreed
that this was an area which merited
further consideration but were
almost equally divided on whether
investors claims should continue to
rank equally with unsecured creditors
or be subordinated. The Government
has indicated that it does not think
this issue is suf ciently important to
delay the implementation of the new
liability regime but that it may revisit
this question in the future.

A further issue on which
respondents made substantive
policy points was in relation to the
safe harbour provision and how the
statutory regime interacts with other
forms of liability, whether in statute
or common law. The Government
amended the Regulations to address
points made by respondents in this
area and to ensure greater certainty
over how the statutory regime
operates and interacts with other
forms of liability.

Further details regarding these
and other changes can be found
in the Government s response to
its July 2008 consultation, which
can be found at www.hm-treasury.
gov.uk/consult_statutory_regime.
htm, together with all previous
consultations and responses.
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Insolvency modernisation

rules

A series of measures designed to
modernise UK insolvency law came
into force on 6 April 2010.

The changes form part of the
Insolvency Service s modernisation
and consolidation project. The rst
stage was implemented in April 2009
with the introduction of the new
advertising regime for insolvencies.

The changes implemented in April
2010 include the following:

Insolvency practitioners will be
able to send insolvency notices and
reports electronically (with the
consent of the recipient) and by
website.

Insolvency practitioners will be
able to offer remote attendance at
creditors and company meetings,
removing the need and cost of
securing a physical venue for the
meeting in many cases.
Pre-appointment administration
costs will be recoverable as

an expense with the express
agreement of the creditors.

A streamlined process for
disclaiming will enable liquidators
and trustees in bankruptcy to

deal with onerous property more
quickly and ef ciently.

Annual meetings in voluntary
liquidations have been abolished
and replaced with annual reports,
to match those which are already
produced in administrations.
Creditors will bene t from

greater transparency in respect

of insolvency practitioners

fees, information on which will

be provided to them in regular
reports.

Creditors will have new rights to
request fuller information and
explanations of anything contained
in the of ce-holder s report, plus
clearer rights to challenge any
excessive fees and expenses.
Documents in corporate
insolvencies will be more accessible
as they will be led at Companies
House instead of the court.

Individual debtors facing
bankruptcy who are at risk of
violence may apply to court for an
order to limit disclosure of their
home address.

Sworn af davits will be replaced
with statements of truth.

Public notices of insolvency events
in the London Gazette and other
media will follow a standardised
format to ensure that users have
access to the information they need
in a more consistent way.

The nal stage will be the
consolidation of all the rules, which it
is hoped will be completed within the
next 12 months and be brought into
force on 6 April 2011.

The Insolvency Service has
estimated that its modernisation
project will eventually provide annual
savings of up to £42 million in the cost
of administering insolvencies. These
savings are expected to be passed on
to creditors in the form of improved
returns.

2010 amendments

The latest changes have been made by
the following statutory instruments,
all of which can be found at www.
opsi.gov.uk:

The Legislative Reform (Insolvency)
(Miscellaneous Provisions) Order
2010 (SI 2010/18), which makes

a number of amendments to

the Insolvency Act 1986, most of
which apply to Scotland as well as
England and Wales;

The Insolvency (Amendment)
Rules 2010 (Sl 2010/686) amend
the Insolvency Rules 1986 (SI
1986/1925) that apply in England
and Wales;

The Insolvency (Amendment) (No
2) Rules 2010 (SI 2010/734) correct
a number of cross-references in
the revised Insolvency Rules for
England and Wales.

The Insolvency Service has
published a working document

of the Insolvency Rules 1986 as
amended by the modernisation
Rules (see www.insolvency.gov.uk/
insolvencyprofessionandlegislation/
consolidation/UpdateJan2010.htm).

Scope & commencement

Most of the rule changes apply only
to insolvencies that commenced on
or after 6 April 2010. However, some
apply with immediate effect to all
insolvencies, including those that are
ongoing at that date. These are set
out in Schedule 4 of the Insolvency
(Amendment) Rules 2010 and include
the rules authorising the use of
electronic communications.

It should be noted that the
Insolvency Rules 1986 do not apply
in Scotland or Northern Ireland and
that the scope of the amending
Rules is similarly restricted. However,
parallel changes have been made in
Scotland by the Insolvency (Scotland)
Amendment Rules 2010 (SI 2010/688)
which also came into force on 6 April
2010.

Language

The amending Rules adopt the
standard gender neutral drafting
style, and use similar language to the
Civil Procedure Rules. For example,
references to af davits have been
replaced with a requirement for a
statement of truth , references to ex
parte have been replaced with the
phrase without notice to any other
party and references to obtaining
leave of the court have been
replaced with references to obtaining
permission of the court.

Substituted rules

In many cases, where an old rule or
paragraph of the Insolvency Rules is
substituted by a new one, the new
rule has not been given the same
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number as its predecessor. Instead,

it is given the same (or a different
number) with the letter A added.
Thus r.2.44 is replaced by r.2.44A, with
the former being deleted. Similarly,
r.2.35(6) is substituted by r.2.35(6A)-
(6F), and r.2.35(6) disappears without
trace. This structure does not always
seem to be consistently applied (e.g.
in r.2.47), which could cause confusion
and lead many users to hunt fruitlessly
for what appears to be a missing rule
or paragraph.

Standard contents

The amending Rules introduce
standard contents provisions for
gazetted notices and for notices given
by other means. These requirements
are intended to ensure that all notices
include the necessary information that
readers may need in respect of the
insolvency concerned.

The expression standard contents
isde ned in Rule 13.13. The standard
contents provisions for gazetted
notices (Rules 12A.31 to 12A.33)
apply in all cases where notices
are gazetted, but do not displace
additional requirements as to contents
contained in the Insolvency Act or the
Rules. The Rules remind readers that
where additional contents are to be
included, these are in addition to the
standard contents.

The new rules regarding standard
contents for advertising otherwise
than in the Gazette apply in much the
same way (Rules 12A.36 to 12A.39).
These notices are discretionary on the
part of the insolvency of ce-holder.
The requirements are a cut down
version of the standard contents for
gazetted notices, which re ect the
discretion available to an insolvency
of ce-holder as to contents.

Meetings and resolutions

The amending Rules eliminate
inconsistencies between various
provisions relating to meetings, in
particular of creditors, in different
types of insolvency procedure,
particularly in respect of the lodging
of proofs and proxies and the
adjournment of meetings. They
reduce the minimum period of notice
for meetings from 21 to 14 days (other
than nal meetings in a liquidation
or bankruptcy, where the minimum
notice is 28 days). The new notice
periods only apply to insolvency

proceedings commenced on or after 6
April 2010. The amending Rules also:

remove the restrictions on when
company meetings in voluntary
arrangements must be held;
allow written resolutions to

be adopted in all insolvency
proceedings;

facilitate remote attendance; and
extend the power of the court to
order that notice of a meeting be
given by advertisement only.

Authentication

The Rules generally adopt the concept
of authentication of a document
rather than requiring a signature ,

in order to facilitate electronic
delivery. In effect, the provisions
follow the scheme provided for by
the Companies Act 2006. For paper
documents a signature is suf cient
authentication. For non-paper
documents a document is suf ciently
authenticated if the identity of the
sender iscon rmed in a manner
speci ed by the recipient or where
there is no such manner speci ed,

if a communication contains or

is accompanied by a statement

of identity of the sender and the
recipient has no reason to doubt the
truth of that statement.

Filings

The rule changes considerably
reduce the number of occasions
when documents need to be ledin
court and, in corporate insolvency,
substitute ling with the registrar of
companies for ling in court where
appropriate.

They have also started the move
away generally from the prescription
of forms in the Insolvency Rules.
Instead the approach is to specify
what information must be sent to
a particular person (an information
requirement). From April 2010, the
Registrar s Rules will apply to the
form and delivery of information to
Companies House.

Disclaimer procedure

Section 178 of the IA 1986 allows the
liquidator of a company to disclaim
any onerous property by giving a
prescribed notice. The disclaimer
operates so as to determine, as from
the date of the disclaimer, the rights,

interests and liabilities of the company
in or in respect of the property.

The Rules have been amended so
that it is no longer necessary to le
a copy of any notice of disclaimer
with the court. Instead, a copy of the
notice must be sent to the registrar of
companies and, in any case where the
disclaimer is of registered land, to the
Chief Land Registrar (Rule 4.187). For
the purposes of s. 178, the date of the
prescribed notice has been changed
to the date the notice is authenticated
by the liquidator. This means that
the liquidator no longer has to wait
for the notice to be endorsed by the
court.

New Part 12A

The amending Rules introduce a new
Part 12A, which brings together for all
types of insolvency proceedings the
rules on:

the giving of notice and the supply
of documents by or to of ce-
holders;

the service of court documents;
meetings;

the giving of notice to enforcement
of cers;

forms and the electronic
submission of information;

the contents of notices to be
gazetted,;

the contents of notices advertised
other than in the gazette;

noti cations to the Registrar of
Companies;

the inspection of documents and
the provision of information; and
the computation of time limits.

Most periods of time are now

speci ed in business days rather
than days, at least when the
resulting number is seven or below.
For example, ten days in the Rules

is replaced by seven business days,
seven days becomes ve business
days, and three days becomes three
business days. These changes are not
retrospective, which may mean that a
longer (or possibly shorter) period of
time will continue to apply in the case
of an existing insolvency. Note also
that the de nition of business day
has been altered (and that it is not the
same as the Insolvency Act (s.251)),

so that no account is now to be taken
of a date that is a bank holiday in
Scotland but not in England.



UPDATE The COMPANY SECRETARY  Volume 19, No. 7 « May 2010

ICGN sets out non-
exec pay principles

The International Corporate
Governance Network (ICGN) has
published new guidelines on the
remuneration of non-executive
directors.

The updated guidelines, the result
of two years consultation with ICGN s
constituent members, cover all aspects
of non-executive remuneration,
including annual fees, equity-
based remuneration, disclosure and
accountability issues.

According to the guidance,
companies should:

place an emphasis on non-
executive director alignment of
interest with long-term owners;
avoid the use of performance-
based remuneration for non-
executive directors;

favour solely cash retainer and
equity, and avoid paying in share
options; and

make a clear disclosure of
remuneration to non-executives,
including describing the philosophy
of the non-executive director
programme.

These principles were hotly debated
by our members from around the
world, says Ted White, Chairman of
the ICGN Remuneration Committee.
While practices differ from country to
country and continent to continent,
we all agreed that this was an
important policy.

The principles of accountability,
transparency and alignment of
interest were agreed-upon principles,
that should exist in the setting of all
non-executive director remuneration
programmes, he concludes.

A copy of the guidance can be
ordered from the ICGN website (www.
icgn.org).

Shareholder protest
votes increase in
2009

The number of votes against
companies due to serious governance
breaches increased in 2009, according
to a new report.

The Association of British Insurer s

Institutional Voting Information
Service (IVIS) review of 2009 reveals
that the proportion of shares not
voted in favour of management
following a red-topped report from
IVIS increased to 30 per cent in 2009,
compared to 13 per cent in 2008.

Of all reports published by IVIS in
2009, 12 per cent were red (serious
governance concerns), 20 per cent
were amber (issues for shareholder
judgement) and 68 per cent were blue
(no areas of major concern).

The review also reveals that
executive pay in ation slowed last
year, with base salaries for FTSE 100
chief executives rising by 5.3 per cent.
Average bonus payouts were also
down to around 90 per cent of base
pay, compared with over 110 per cent
in 2008.

Welcome signs of restraint
continue, with 51 per cent of FTSE
100 companies having now frozen
base pay for their chief executives,
says Peter Montagnon, the ABI s
Director of Investment Affairs, but
it is also clear that shareholders are
ready to signal their impatience with
companies whose remuneration
approach does not take account of the
impact of the economic downturn.

This mood appears likely to
continue in 2010. Given the strong
public focus on remuneration, it
is more important than ever that
companies develop policies which
are properly focused on linked pay
to performance in delivery of agreed
strategy.

Consultation
on competition
investigations

The Competition Commission has
issued a consultation document
outlining its plans to update its
market investigation guidelines.

The Commission plans to update
all aspects of the existing market
investigation guidelines, including
the framework that de nes the role
and purposes of market investigation
references (MIRs).

The Commission has, however,
highlighted a number of areas
in which it is particularly seeking
comments:

how markets should be de ned,

and what that de nition should
focus upon;

the possible establishment of

a counterfactual benchmark
against which the impairment of
competition in a market can be
compared;

how best to distinguish market
features from outcomes and other
aspects of the market that affect
competition;

theories of harm;

indicators and measures of the
extent of competition; and

how best to judge the
circumstances of a market so
that potential remedies are both
proportionate and effective.

The consultation document is
available at http://www.competition-
commission.org.uk/about_us/
our_organisation/workstreams/
analysis/pdf/letter_to_stakeholders_
16_03_2010.pdf. Responses should be
submitted to the Commission by 14
May 2010.

Working time
directive under
review

The European Commission is
embarking on a review of the
Working Time Directive.

The review will look at every aspect
of the working time directive as it
currently stands and will in uence
how, if at all, the directive should be
altered.

One of the key questions for the
review will be to try to resolve the
current stalemate on the controversial
topic of on-call time . Last year,
proposals addressing this issue stalled
when the Commission failed to reach
agreement with several national
governments on the issue.

This issue aside, the review
also questions whether the
existing directive re ects trends
in employment, such as the falling
average working week and the shift
to shorter terms of employment,
and whether it contains suf cient

exibility in terms of the timing of
weekly and daily rests.

The Commission is keen to point
out that this is merely the initial stage
of the review, and it may yet transpire
that there are other more effective
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ways of addressing the issues raised.
The full consultation document,
Reviewing the Working Time Directive,
can be found at ec.europa.eu/social/
BlobServlet?docld=4753&langld=en.

Progress report
on the European
company (SE)

The European Commission is asking
for comments on its latest report
concerning the formation and
operation of the European Company,
the Societas Europeae (SE).

The report, completed in
December, examines the practical
and legal issues surrounding the new
company form, as well as discerning
trends and the main drivers in SE
formation and operation. It concludes
that while the SE offers many
advantages in terms of mobility,
simpli cation of group structure
and exibility, it remains relatively
expensive and suffers from legal
uncertainty in regard to many
national company law regimes.

The commission invites comment
on these conclusions, as well as
seeking practical experiences from
those who have, directly or indirectly,
come into contact with the new form.

The full report, Study on the
operation and the impacts of the
Statute for a European Company is
available at ec.europa.eu/internal_
market/consultations/docs/2010/se/
study SE_ 9122009 _en.pdf.

The consultation document is
available at ec.europa.eu/internal_
market/consultations/docs/2010/se/
questionnaireSE_en.pdf.

Data breach nes
increase to £500,000

Companies who are reckless with
individuals data can now be ned
up to £500,000. The new rules, which
came into force last month, allow
the Information Commissioner s
Of ce (ICO) to ne companies up to
£500,000 for gross breaches of the
Data Protection Act ten times the
previous maximum ne.

However, not all breaches will
merit the full ne. In order to be
considered serious, the breach will be

likely to cause damage or distress and
it was either deliberate or negligent
and the organisation failed to take
reasonable steps to prevent it ,
according to the ICO guidelines. The

ne many be reduced by 20 per cent if
the full amount is paid within 28 days
of being issued.

Getting data protection right
has never been more important
than it is today, said Chris Graham,
Information Commissioner. When
things go wrong, a security breach can
cause real harm and great distress to
thousands of people.

These penalties are designed to
act as a deterrent and to promote
compliance with the Data Protection
Act. | will not hesitate to use these
tough new sanctions for the most
serious cases where organisations
disregard the law.

Companies falling
down on CR
reporting

Only 6 per cent of companies fully
integrate corporate responsibility
(CR) content into their annual report,
according to a new report.

Corporate reporting agency Black
Sun s latest research on annual reports
has found that, although almost all
companies report on CR, only a tiny
minority demonstrate a link between
CR and business strategy, operations
and performance throughout their
reports.

Just 39 per cent of FTSE 100
companies link CR to their overall
business strategy in their annual
report, and only 12 per cent included
CR as a strategic business objective
or priority for their business

despite 52 per cent of companies
making a commitment to CR in their
management statements.

Many companies display what Black
Sun calls a disconnected approach,
insisting that CR is an integral part
of their business or strategy, but
containing all reporting in a separate
standalone section, often at the very
end of the report.

In the future, operating in
an environmentally, socially and
economical way will be an essential
component of a successful business
strategy and critical to building and
maintaining trust and a company s

credibility, says Sallie Pilot, Director of
Research and Strategy at Black Sun.
Walking the Walk and Talking the
Talk, can be requested by e-mailing
cwaters@blacksunplc.com.

Tax debt rescheduling
rules changed

Companies that wish to reschedule
large tax debts will face new rules
from 1 April 2010. HM Revenue and
Customs (HMRC) time to pay rules
now require companies wishing to
reschedule debts of over £1 million
to supply an independent business
review (IBR) in support of their
application.
The IBR will have to be carried out

by a quali ed professional advisor

such as an accountancy rm or
an insolvency practitioner and be
paid for by the business making the
request. Typically the IBR will cover:

the current trading and nancial
position;

pro tandcash ow projections;
business and nancial strategies;
management systems; and,
funding and banking
arrangements.

In view of the amounts of tax involved,
HMRC needs to ensure that decisions
about large time to pay arrangements
are supported by a comprehensive
audit trail, to help guarantee better
value for money and fairness for all
taxpayers, says Nick Lodge of HMRC.

We remain committed to
supporting compliant, viable
businesses through periods of
temporary dif culty by providing
time to pay arrangements under the
business payment support service.

Further details about the scheme
can be found at www.hmrc.gov.uk/
pbr2008/business-payment.htm.

London trades US
shares

The London Stock Exchange now
offers dollar trading of the top 175

US equities through Turquoise, its
recently acquired trading platform.
Turquoise is the rst electronic
exchange to trade US shares in Europe
during European market hours.
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Companies House guidance
on administrative restoration

Section 1024 of the Companies Act
2006 brought in a new process to
administratively restore a company
to the register without having to go
to court. Companies House has issued
new guidance on the process for
applicants, many of whom seem to
have dif culties sending the correct
information in a timely manner.

Under certain conditions, where
a company was dissolved because it
appeared to be no longer carrying
on business or in operation, a
former director or member may
apply to the Registrar to have the
company administratively restored
to the register. If the registrar
restores the company it is deemed
to have continued in existence as
if it had not been dissolved and
struck off the register. Section 1025
of the Companies Act 2006 sets
out the requirements relating to
administrative restoration.

Only a former director or former
member of the company, who was a
director or member at the time the
company was dissolved can apply.

To be eligible for administrative
restoration, the company must have
been:

restoration. This statement is called
a Bona Vacantia waiver letter ,
and must be obtained from the
relevant Crown representative.

What happens next?

The registrar will give notice to
the person who has applied for
restoration of his decision.

If the registrar decides that he will
restore the company to the register
the restoration will take effect from
the date he sends the notice. The
notice will include the company s
registered number and the name
of the company. If the company
is restored to the register under a
different name or with the company
number as its name, that name and
its former name will appear on the
notice. If the Registrar cannot act, it
should be noted that the Court also
has power to restore a company to
the register.

For further information, see the
Companies House guidance on strike
off, dissolution and restoration at
www.companies-house.gov.uk.

Application procedure

An Application for administrative
restoration (Form RTO1 or Form LL
RTO1 for LLPs) must be sent to the
registrar which includes a statement
of compliance (section 3 of Form
RTO1/LL RTO1) con rming that
the applicant is legally entitled to
make the application and that the
conditions for restoration are met.
Form RTO1/LL RTO1 must be
accompanied by:

payment of the Registrar s £100
fee for processing the application.
Cheques should be made payable
to Companies House with the
company s number on the reverse;
all outstanding annual returns and
accounts (including relevant ling
fees for annual returns); e Company Secretary

all outstanding late ling Editor
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The fee for a bona vacantia waiver
letter is £79 and the onus is on the
former member/director to provide it.
For companies registered in England or
Wales, the document can be obtained
from the Bona Vacantia Division of the
Treasury Solicitors Department (see
www.bonavacantia.gov.uk/output/
BVC14-Administrative-Restoration.
aspx or call 0207 210 3236).

For companies registered in
Scotland, contact: The Queen s and
Lord Treasurer s Remembrancer (QLTR
Unit), Crown Of ce, Unit 5, 14a South
St Andrew Street, Edinburgh EH2 2AZ.

For companies registered in
Northern Ireland, contact: The Crown
Solicitor, Royal Courts of Justice,
Chichester Street, Belfast BT1 3JY.

dissolved for no more than six years
at the date the Registrar receives
the application for restoration.
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the company must have been
carrying on business or in
operation when it was struck off;
if any property or rights belonging
to the company became bona
vacantia, the applicant must
provide the Registrar with a
statement in writing from the
relevant Crown Representative
giving consent to the company s
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from action as a result of any views expressed in
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