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ICSA Review of the Higgs 
Guidance
ICSA has issued the first of two planned consultations in 
connection with its review of the Higgs Guidance. The 
consultation sets out the objectives of the review and consults 
on the proposed contents of the revised Guidance.

The Financial Reporting Council 
(FRC) commissioned ICSA to work 
with others on its behalf to update 
the good practice guidance from the 
2003 Higgs Report. The original Higgs 
Guidance was included as a series of 
appendices to the Combined Code. 
However, since 2006, it has been 
published by the FRC as a separate 
document (Good Practice Suggestions 
from the Higgs Report), available 
from www.frc.org.uk/corporate/
combinedcode.cfm.

ICSA has established a steering 
group to assist it in its task (see 
panel on page 2) and has organised 
a series of meetings with some 200 
FTSE chairs and company secretaries 
to address the issues raised in the 
first consultation. Comments are also 
requested in writing by 16 April 2010.

ICSA proposes to issue a further 
consultation on the revised draft 
guidance in June, with comments to 
be submitted by the end of August. 
The completed guidance will be 
submitted to the FRC in October 2010.

Purpose of the guidance
The paper invites comments on 
the purpose of the review which is 
stated to be: ‘[To] offer guidance 
which, without being prescriptive, 
assists boards in understanding 
and implementing the purpose of 

the Code and, in so doing, delivers 
practical advice to boards on how they 
can apply the Code to enhance their 
effectiveness.’

Proposed contents
The consultation paper identifies the 
subjects that the revised guidance will 
address. The original Higgs Guidance 
covered the following topics:

the role of the chairman;
the role of non-executive directors;
the principal duties of the 
remuneration committee;
the principal duties of the 
nomination committee;
performance evaluation;
a pre-appointment due diligence 
checklist for new board members;
a sample letter of non-executive 
director appointment; and
an induction checklist.

The coverage of the revised guidance 
is likely to be broader than the 
original as the FRC has asked ICSA, as 
part of its remit, to consider whether 
additional guidance should be given 
on a number of related issues raised 
in Sections A (Leadership) and B 
(Effectiveness) of the new UK Code on 
Corporate Governance. 

The paper sets out the proposed 
topics on which guidance will be 
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given and invites comments on 
whether it has identified the right 
areas where the existing guidance 
could be enhanced and whether there 
are other areas which the guidance 
should consider.

The proposed contents focus on 
the Code’s board effectiveness theme 
and are grouped under five headings 
as follows:

Roles and responsibilities of 
the board and its members
The purpose of the board

Reiterate the purpose of the board 
as the key decision-making body 
of the company responsible for its 

•
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leadership, integrity, performance 
and risk profile; 
Define the purpose of board 
meetings;
Reassert the distinction between 
governance and operational 
matters;
Emphasise the importance of 
a board proactively crafting 
policies, processes and systems to 
ensure the delivery of its strategic 
objectives; 
Refer to ethical sensitivity, and the 
need for the board to take account 
of ethical issues in setting business 
strategy and the manner in which 
business is undertaken;
Consider how boards, collectively 
and in terms of individual 
contributions, might improve 
the overall effectiveness of their 
responsibilities in areas such 
as decision-making, strategy 
development and financial analysis.

The different roles in the boardroom
Chair – In updating the text in the 
Higgs Guidance, greater emphasis 
will be placed on the increased 
importance and profile of the 
role under the new regulatory 
framework, and reflect the view 
that a performing chair can 
transform the way in which a board 
is run.
Senior Independent Director (SID) 
– Will emphasise the potentially 
critical role played by the SID 
when a board is under stress, the 
importance of the relationship 
between the chair and the SID 
in such circumstances, and the 
possible conflicting pressures a 
SID may experience in attempting 
to resolve difficulties without 
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undermining his or her role as a 
member of a unitary board.
Non-executive director – The 
existing text will be updated to 
reflect the increased emphasis 
in the Code on the NEDs’ role in 
offering constructive challenge and 
in the development of strategy, as 
well as to incorporate changes on 
issues such as time commitment, 
continuing development, and 
information and support.
Executive director – The guidance 
will cover the role, responsibilities 
and contribution of all boardroom 
members. It will address the need 
for continuing development, 
information and support for 
executives as well as non-
executives. It will identify the need 
for executive directors to manage 
the tension which exists in their 
role as board members and as 
operational directors. 

Board composition
The guidance will stress that 
the required attributes of skills, 
experience, independence and 
company knowledge should not 
be approached from an ‘either/
or’ perspective. It will reflect 
the discussion, and subsequent 
changed emphasis, in relation 
to the ‘independence’ criterion, 
acknowledge that there is no single 
answer to the challenge of optimising 
a board’s composition, and will 
consider issues such as diversity 
and the widening of the gene pool 
as mechanisms for helping boards 
introduce, or deepen, required 
attributes. It will also consider 
how boards can distinguish the 
appropriate psychological traits which 
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identify candidates able and willing to 
challenge convention.

Appropriate boardroom behaviours
The guidance will attempt to 
identify the factors which allow for 
the development of a culture of 
constructive and robust challenge in 
the boardroom, and the avoidance 
of a ‘groupthink’ culture. It will 
also cover interrelationships in the 
boardroom, and the importance 
of group dynamics, as well as the 
contribution of (key) individuals.

Skill levels in the boardroom
Induction
Both the Walker and Code reviews 
contain a number of induction-
related points which will be used to 
strengthen the existing guidance.

Development
The guidance will build on the 
conclusions of the FRC in its Final 
Report that, while board composition 
and boardroom culture are essential 
to creating an effective board, ‘...the 
support provided to the board, and the 
ongoing development of the directors, 
collectively and individually, are also 
important components...’. It will advise 
on meeting the increased emphasis 
given to development activities, the 
emphasis on all directors having 
current knowledge of the company 
and access to its operations and staff, 
and the recommendation that the chair 
should agree and review development 
requirements with each director.

Benchmarking directors’ performance 
– evaluation
The guidance will consider the issues 
raised by the Code in relation to 
the frequency and facilitation of 
board evaluation, the management 
of potential conflicts of interest, 
the nature of the board evaluation 
specification, the importance of 
evaluations meeting quality standards, 
how the company can reassure 
investors and other stakeholders alike 
that the process is generating benefits 
and leading to the creation of a more 
effective board, and how the outputs 
of the process can be meaningfully 
disclosed without compromising the 
confidentiality of the exercise.

Review Steering Group
ICSA has established a Steering Group to assist it in its task. Its members are:

Nilufer von Bismarck, Partner, Slaughter and May
Andrew Campbell, Strategic Management Centre, Ashridge Business School
John Coombe, Chairman, Hogg Robinson plc
Sir John Egan, Chairman, Severn Trent Plc
Philippa Foster Back OBE, Director, Institute of Business Ethics
Chris Hodge, Head of Corporate Governance, FRC
Simon Lowe, Partner, Grant Thornton
Ben Mathews, Company Secretary, Rio Tinto plc
Peter Montagnon, Director, Investment Affairs, ABI
David Wilson, Chief Executive, ICSA
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Board decision-making
Committees

Audit committee – As the FRC 
already publishes separate 
guidance on audit committees and 
has signalled that it may update 
it, the revised Higgs Guidance will 
limit its comment briefly to the 
increased emphasis to be given by 
the board to issues such as risk.
Nomination committee 
– The guidance will update the 
description of principal duties 
contained in the Higgs Guidance 
to reflect issues referred to in both 
the Walker and Code reviews.
Remuneration committee – The 
guidance will reflect the more 
general issues raised by the 
Walker and Code reviews relevant 
to the principal duties of the 
remuneration committee.

Support for directors
The guidance will offer advice on how 
all directors can become more effective 
in their roles by the development 
and fine-tuning of the company’s 
information and support mechanisms.

The individual on the board
Joining the right board
The guidance will update the existing 
advice given to individuals considering 
taking up a board position (i.e. the 
Pre-appointment due diligence 
checklist for new board members) and 
the sample appointment letter for a 
non-executive director.

Directors’ liability
The guidance will include an 
updated version of Schedule B of the 
Combined Code (Guidance on liability 
of non-executive directors: care, skill 
and diligence).

Accountability
The guidance will reflect the increased 
emphasis placed by the Code on 
the various disclosure obligations, 
the benefits in using disclosure to 
signal to investors and other market 
participants that the board and the 
company are well run, and its role 
in allowing stakeholders to make 
independent assessments of the 
degree to which the company has 
successfully instilled a corporate 
governance culture.

•
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ICSA calls for status quo on 
director re-election

other matters to be raised, as part of the 
business of the shareholders’ meeting. 

In view of these rights, many of our 
consultees consider it to be inappropriate 
to require annual re-election. The votes 
cast for and against a routine re-election 
of directors or a chairman could fluctuate 
year by year for no real reason, not 
indicating any governance weakness. 
Thus, even as a signalling mechanism, 
the process would be deficient. However, 
such fluctuations would be open to 
negative interpretation by journalists and 
box-tickers. 

We understand the argument that 
the FRC’s proposal in B.7.1 would be 
a provision, with which companies 
could choose not to comply (subject 
to advancing a reasoned explanation). 
It is usually the case, however, that a 
provision would reflect a consensus 
view of best practice for the majority of 
companies (even if there were reasons for 
a minority of companies reasonably and 
justifiably not to comply). On this issue 
we face the unusual situation of strongly 
opposing views being held by different 
companies over which model would 
best enhance good governance, and 
see no evidence of the broad consensus 
necessary, in our view, for a new 
provision on director re-election.

There may be examples where a small 
number of very large companies have 
moved to annual re-election, but this 
does not mean there is a consensus that 
this is appropriate for all companies. If 
this practice gains any momentum, it 
should be allowed to develop naturally 
and should not be forced by inclusion in 
the revised Code.’

ICSA has generally welcomed the 
FRC’s proposals to amend the Code, 
but has suggested some minor 
drafting changes regarding the role 
of the chairman and SID. It has also 
warned that allowing companies to 
include only the key elements of the 
corporate governance statement 
in the annual report, with the 
full version being posted on the 
company’s website, risks downgrading 
its importance.

The full submission can be found 
on the ICSA website (www.icsa.
org.uk) in the Knowledge Bank - 
Consultations section.

ICSA has called upon the Financial 
Reporting Council (FRC) not to amend 
the UK Corporate Governance Code 
to require directors and chairmen to 
face annual re-election. In its response 
to the FRC’s consultation on the Code 
review, ICSA says that its strongly 
preferred route is to maintain the 
status quo of triennial elections:

‘We believe that this is consistent 
with the addition of “long-term” in 
Main Principle 1 and the FRC’s desire, 
evident from many other proposed 
amendments to the Code, for improved 
board knowledge of the business and its 
risks, which can only be gained through 
continuity of personnel and length of 
each director’s tenure. 

Although we recognise that in the 
consultation document we are being 
asked to make a positive selection, there 
is simply insufficient consensus amongst 
our membership positively to support 
either annual re-election of the entire 
board, or of the chairman. If constrained 
by the options you propose, it may be a 
solution to offer companies a choice in 
the Code of either adopting annual re-
election of the entire board or annual re-
election of the chairman (while offering 
a choice is somehow more palatable, we 
do note that in practice this has the same 
effect as a single provision requiring 
annual re-election of the chairman, since 
a provision requiring annual re-election 
of the chairman would automatically 
be complied with should a company 
choose to adopt annual re-election of 
the entire board instead). We also note 
that Sir David Walker recommended 
chairman annual re-election for BOFIs, in 
preference to entire board re-election. 

However, as stated above, our strong 
preference is for the status quo to be 
maintained. Many of our members simply 
do not believe that a strong enough 
case has been made on either basis to 
justify a new provision in the Code on 
annual re-election, which they believe 
for many boards is likely to drive short-
term decision-making. There are after 
all many effective routes available for 
shareholders who are unhappy with the 
performance of specific directors e.g. 
discussions via the chairman and/or the 
SID, as well as, in the final resort, the 
relatively low shareholding thresholds 
required to requisition resolutions, or 
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With effect from 6 April 2010, the 
Financial Services Authority (FSA) 
will be implementing changes to 
the Listing Rules designed to bring 
greater clarity and transparency to 
the Official List and to the obligations 
that apply to different categories of 
listed companies.

Listing segments & categories
Under the new regime, listed 
securities will be categorised into one 
of two listing segments: 

‘Premium’ for securities that 
are generally subject to super-
equivalent standards; and 
‘Standard’ for securities that 
are only covered by standards 
based on EU Directive minimum 
requirements. 

Securities will then be divided into 8 
sub-categories, depending on their 
particular characteristics, to form 
an overall ‘listing category’. From 6 
April 2010, the Listing Rules for an 
issuer’s listed securities will be those 
that relate to the listing category that 
the particular security falls into (see 
table). 

The FSA wrote to issuers over the 
winter to confirm the appropriate 
category for each of their listed 
securities and will publish the 

•

•

category details for each security on 
its website. New securities admitted 
to the Official List will be assigned the 
appropriate listing category on the 
basis of the application for listing and 
the relevant rules.

The FSA published the core rule 
changes designed to implement 
the new regime in September 2009. 
However, it has subsequently made a 
number of significant amendments to 
those rule changes in order to clarify 
the definition of the listing segments 
and categories (see FSA PS10/2).

Premium listing segment
The premium segment will be 
restricted to companies that have 
listed ‘equity shares’. A premium 
listing will remain a pre-requisite for 
inclusion in the FTSE UK series indices. 
Issuers who require a premium listing 
will still need to comply with the 
FSA’s super-equivalent requirements 
(e.g. by demonstrating a three year 
track record on admission to listing 
and complying with the continuing 
obligations on substantial and related 
party transactions). 

Equity shares are defined in the 
FSA Handbook Glossary as shares 
comprised in a company’s equity share 
capital, i.e. its issued share capital 
excluding any part of that capital 
which, neither as respects dividends 

nor as respects capital, carries any 
right to participate beyond a specified 
amount in a distribution.

Accordingly, it will not possible to 
obtain (or maintain) a premium listing 
if the company’s only listed securities 
are preference shares. According to 
FSA PS10/2, it will not be possible to 
do so either if the company’s only 
listed shares are non-voting shares, 
even though the above definition 
of equity shares does not seem to 
explicitly exclude non-voting shares. 

As such shares will only attract 
a standard listing, a number of 
companies with a primary listing may 
not be eligible to join the premium 
segment. Such companies will not be 
able to claim they have a premium 
listing even though they comply with 
many of the premium segment rules.

In view of the fact that this may 
lead to the removal of some these 
companies from certain indices, 
which could adversely affect their 
share price, there will be a two-
year transition, until 31 May 2012, 
for securities that previously had a 
primary listing but will not qualify for 
a premium listing.

A company with listed equity 
shares may have a premium listing in 
respect of those shares but also have 
a standard listing of other securities 
that are not eligible for a premium 
listing (e.g. its preference shares, non-
voting shares and listed debt).

Some of the explanatory material 
published by the FSA during the 
review gave the impression that it 
would be the issuer that was placed 
into a segment and that all of its 
shares might therefore benefit from 
the premium listing label. However, 
following the latest amendments, it 
is now clear that the premium label 
can only attach to equity shares. 
If a company meets the enhanced 
disclosure obligations from its 
premium listing of equity shares, 
other holders of its standard listed 
securities will also receive the benefit 
of these public disclosures. However, 

Keith Walmsley LLB FCIS, Barrister

Standard and premium 
listings

Listing 
segment Securities category

Applicable 
Listing Rules

Premium 
listing 

Equity shares: Commercial Companies LR6 LR7
to
LR13

Equity shares: Closed Ended Investment Funds LR15

Equity shares: Open Ended Investment Companies LR16

Standard 
listing

Shares
(e.g. Equity shares / Non-equity shares)

LR14

GDRs LR18

Debt and debt-like
(e.g. debt securities, asset backed securities, convertible 
securities, preference shares (specialist securities))

LR17

Securitised derivatives LR19

Miscellaneous securities
(e.g. Options and warrants)

LR20
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this does not mean that those other 
securities will qualify for a premium 
listing (or the premium listing label).

UK and overseas commercial 
companies will be able to choose 
whether to apply for a premium or 
standard listing in respect of their 
equity shares.

However, investment funds and 
investment companies will be required 
to maintain a premium listing in 
respect of at least one class of their 
equity shares. They will be allowed to 
issue other classes with only a standard 
listing. However, if the listing of their 
premium equity shares is cancelled, 
the listing of all the other standard 
listed shares must also be cancelled.

Ongoing eligibility for a premium 
listing is dependent upon the issuer 
fulfilling all the obligations in 
Chapters 7 to 13 of the Listing Rules 
and either Chapter 6 (for commercial 
companies), Chapter 15 (for 
investment funds) or Chapter 16 (for 
OEICs). Non-voting and preference 
shares will not be allowed to attract 
the premium listing label because not 
all of the super equivalent rules in 
those chapters are capable of applying 
(e.g. where shareholder approval is 
required for certain transactions).

The labelling between premium 
listed securities, where all the super-
equivalent rules apply, and standard 
listing, where they do not, avoids 
the blurring that would arise from 
creating intermediate segments and 
categories for securities that could 
meet a sub-set of the premium listing 
requirements. 

Following the principle that super-
equivalent requirements should apply 
only by virtue of the presence of the 
premium listing of equity shares, the 
FSA has amended LR 12.5.1 and 12.5.2 
to limit their scope to purchases of 
securities convertible into premium 
listed equity shares.

Standard listing segment
As mentioned above, a premium 
listing will only be available for equity 
shares that meet all super-equivalent 
requirements. Standard listings exist 
for securities that do not meet the full 
requirements. 

The standard listing option for 
equity shares will be available for 
companies that meet the 25 per cent 
free float requirement and publish an 
EU compliant prospectus. 

Under the new regime, the listing 

of Global Depositary Receipts (GDRs) 
on the main market will fall within the 
standard listing segment along with 
debt and other non-equity shares. 

Transfers
Issuers will be able to transfer the 
listing of their shares between the 
standard and premium segments and 
between categories.

Shareholder approval will generally 
be required to re-categorise a listing 
of equity shares from the premium to 
standard segment and vice versa. An 
approved circular will need to be sent 
to shareholders explaining the reasons 
for the transfer prior to obtaining 
their approval at a general meeting by 
a majority of at least 75 per cent (LR 
5.4A).

Companies wishing to transfer a 
security into a new listing category 
will also be required to meet the 
eligibility requirements of that 
category so that, for example, a 
commercial company wishing to 
move up from a standard listing to 
a premium listing will be required 
to make a clean working capital 
statement in a circular and appoint 
a sponsor, who must provide 
confirmations regarding the issuer’s 
compliance and financial reporting 
procedures and the basis of its 
working capital statement. 

Overseas companies
One of the consequences of the 
changes to the listing regime is that 
overseas companies with a premium 
listing will be required to ‘comply or 
explain’ against the UK Corporate 
Governance Code, whereas those 
with a standard listing will only 
be required to comply with the EU 
Company Reporting Directive which 
requires them, among other things, 
to provide a corporate governance 
statement and to describe the main 
features of their internal control and 
risk management systems.

Overseas companies with a pre-
mium listing will also be required to 
offer pre-emption rights to sharehold-
ers with effect from 5 April 2011.

For further information, see the 
following FSA documents: DP08/1, 
CP08/21, Handbook Notice 92, 
CP09/24, CP09/28 and PS10/2, which 
are available on the FSA website at: 
www.fsa.gov.uk/Pages/library/index.
shtml.

Issuer liability
The Government has laid regulations 
before Parliament to implement the 
conclusions of the Davies Review 
on issuer liability. The regulations 
will amend the Financial Services 
and Markets Act 2000 (FSMA) by 
substituting s. 90A and inserting a 
new Schedule into the Act providing 
for a new regime for the liability of 
issuers to pay compensation to third 
parties who have suffered loss as a 
result of misstatements, or dishonest 
omissions, in information published by 
the issuer, or dishonest delay by the 
issuer in publishing information.

Sections 90A and 90B of FSMA 
were inserted by section 1270 of the 
Companies Act 2006. Section 90A 
introduced a statutory liability regime 
for the disclosures required under the 
Transparency Directive, confirming 
the prior common law situation – that 
issuers are not liable to investors in 
negligence, and extending the prior 
common law on deceit, applying 
it only to issuers and in favour of 
purchasers of shares. 

Section 90B gave the Government 
power to make further provision 
about the liability of issuers of 
securities traded on a regulated 
market, and other persons. 

The Schedule inserted by the 
Regulations extends the liability regime 
to apply to all information which is 
published by an issuer by means of a 
recognised information service, or the 
availability of which is announced by 
the issuer by such means. The Schedule 
sets out the circumstances in which an 
issuer is liable to pay compensation 
to a person who has acquired, sold or 
continued to hold securities in reliance 
on published information to which the 
Schedule applies and suffered loss as a 
result of a misstatement or dishonest 
omission. Issuers are also made subject 
to liability for dishonest delay in 
publishing information. The Schedule 
exempts issuers from other forms of 
liability in respect of loss suffered as a 
result of misstatements, omissions or 
delay in publication, except in the cases 
identified. 

The Financial Services and 
Markets Act 2000 (Liability of Issuers) 
Regulations 2010 and an explanatory 
memorandum can be found at 
www.hm-treasury.gov.uk/consult_
statutory_regime.htm.



•  •  •  UPDATE	 The COMPANY SECRETARY  Volume 19, No. 6  •  April 2010

�

Change of address 
for Registrar in 
Northern Ireland
The address of the Registrar of 
Companies in Northern Ireland will 
change from 31 May 2010 to:

The Registrar of Companies
Companies House
Second Floor
The Linenhall 
32-38 Linenhall Street 
Belfast 
Northern Ireland 
BT2 8BG

Company forms containing the current 
address will be amended and appear 
on the Companies House website at 
the appropriate time.

PIRC to compile 
database of FTSE 
directors
PIRC, the corporate governance 
advisory firm, is to compile a database 
of FTSE directors in order to allow 
it to build up a picture of individual 
directors’ actions.

The database, scheduled to become 
available before the end of the year, 
will be based on publicly available 
data, current and past directorships, 
voting records and their involvement 
in audit or remuneration committees. 
This data will then be cross-referenced 
with analyses of corporate governance 
issues on which PIRC has given advice 
in the past to build up profiles of a 
director’s involvement in those issues. 

For example, directors who served 
on the remuneration committee of RBS 
but have now moved on to other firms 
would be flagged, since PIRC repeatedly 
advised their clients to vote against the 
company’s remuneration report.

PIRC says that building up these 
kinds of profiles, along with other 
analyses will enable them to create 
a snapshot of a board’s corporate 
governance tendencies at any given 
moment, rather than relying on the 
annual report, and also allow them 
to get beyond merely judging an 
individual’s character as a director on 
the independent / not independent 
criteria.

Alan MacDougall, managing 
director of PIRC said: ‘[T]here is a clear 
desire on the part of investors for 
instant information. They don’t want 
to know how independent the board 
looked at the time of the last general 
meeting, they want to know what we 
think of it now. By pooling together 
as much historical and biographical 
information as possible about board 
candidates we think we can help 
investors make much more informed 
judgments.’

First corporate 
manslaughter trial 
postponed
The first trial of a company for the 
offence of corporate manslaughter 
has been postponed until September.

The prosecution of Cotswolds 
Geotechnical Holdings, which was 
due to commence on 26 February, 
has been adjourned because the sole 
director of the company, Peter Eaton, 
requires urgent and intensive medical 
treatment.

The company faces charges under 
the Corporate Manslaughter and 
Corporate Homicide Act 2007 and 
under the Health & Safety at Work 
Act in connection with the death of a 
geologist who was taking soil samples 
in a trench, which subsequently 
collapsed. Mr Eaton also faces a 
charge of common law manslaughter. 

Takeover Panel 
consults on code 
changes
The Takeover Panel has proposed a 
number of relaxations to the rules 
that govern the issuing of profit 
forecasts and asset valuations before 
or in the course of an offer.

Under current rules, companies 
involved in a takeover (as either 
offeror or offeree) are prohibited 
from publishing earnings guidance 
or asset valuations during the period 
before or during a takeover, unless 
special dispensation is granted by the 
Panel.

However, under the influence 
of US companies, around a quarter 
of FTSE companies do offer regular 

updates that are tantamount to 
profit forecasts in the normal course 
of their business. The Takeover 
Panel recognises, therefore, that 
many companies may wish to offer 
these updates during the period of 
a takeover, but not as part of the 
takeover, and that this should not be 
prevented.

The consultation document 
proposes that the rules governing the 
release of profit forecasts, and similar 
financial statements, be relaxed. The 
document also proposes a number 
of technical changes that will bring 
the Panel’s approach up to date, and 
further codify existing practice.

The document, PCP 2010/1 ‘Profit 
Forecasts, Asset Valuations and 
Merger Benefits Statements’, can be 
found at www.thetakeoverpanel.
org.uk/wp-content/uploads/2008/11/
PCP201001.pdf.

Government sets out 
business tax policy
The Chancellor of the Exchequer has 
published a policy paper detailing the 
terms under which the Government 
will run its tax policy in future.

The paper, Tax Framework for 
Business, sets out the principles 
against which the Government will 
consider any changes – namely:

Competitiveness: to ensure that 
the UK remains an attractive 
location to do business;
Fairness: to ensure fairness within 
and across the tax system so that 
businesses pay their fair share of 
tax; 
Minimise distortions: to 
commercial decisions while 
recognising that the tax system 
can have a role in supporting the 
UK’s competitive strengths and 
addressing market failures;
Simplicity: to avoid unnecessary 
complexity when designing and 
developing new business tax 
legislation; 
Stability and certainty: to avoid 
unnecessary changes to tax 
legislation; and
Tax administration and compliance 
costs: to reduce compliance costs 
for business, while balancing the 
need to operate a cost-effective 
tax administration.

The paper, Tax Framework for 
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Business, can be found at www.hm-
treasury.gov.uk/d/tax_framework_
220210.pdf. 

EU bank capital 
requirements
The European Commission has 
proposed a number of changes to 
the Capital Requirements Directive in 
order to strengthen the resilience of 
the banking sector.

The proposals, launched by Internal 
Markets and Services Commissioner 
Michel Barnier last month, have 
collectively been dubbed ‘CRD IV’, and 
propose action in seven areas: 

Liquidity standards: introducing 
liquidity standards that include 
a liquidity coverage ratio 
requirement underpinned by a 
longer-term structural liquidity 
ratio;
Definition of capital: raising 
the quality, consistency and 
transparency of the capital base;
Leverage ratio: introducing a 
leverage ratio as a supplementary 
measure to the Basel II risk-based 
framework based on appropriate 
review and calibration;
Counterparty credit risk: 
strengthening the capital 
requirements for counterparty 
credit risk exposures arising from 
derivatives, repos and securities 
financing activities;
Countercyclical measures: a 
countercyclical capital framework 
will contribute to a more stable 
banking system, which will help 
dampen, instead of amplify, 
economic and financial shocks;
Systemically important financial 
institutions: the Commission 
is consulting on appropriate 
measures to deal with the risk 
posed by such institutions; and
Single rule book in banking: the 
Commission is consulting on areas 
where more stringent requirements 
might be necessary. In addition, the 
Commission is consulting on the 
appropriate prudential treatment 
of real estate lending. This is part 
of the Commission’s commitment 
to create a single rule book in 
Europe. 

Mr Barnier said: ‘It is essential that we 
learn all the lessons from the crisis. 

•

•

•

•

•

•

•

In that context, I want to ensure an 
effective follow-up of international 
decisions. It is vital that we further 
strengthen the solidity of financial 
institutions and put in place new rules 
in order to be better prepared for the 
crises of tomorrow. ‘

Responses to the consultation 
(at ec.europa.eu/internal_market/
consultations/2010/crd4_en.htm) are 
required by 16 April 2010. 

Pensions scheme data
The Office for National Statistics 
has published updated research on 
pension funding and investment, 
which shows that pension income 
was down sharply in 2008, reaching 
just £58.6 billion, compared to £71.8 
billion in 2006. Employers’ special 
contributions also fell from £13.2 
billion in 2006 to £6.8 billion in 2008.

Pension scheme asset values rose 
during 2007 to £1,092.7 billion but fell 
back to £927.7 billion 2008.

For further details, see www.
statistics.gov.uk/pdfdir/pt0210.pdf.

Insider dealing 
arrests
Seven men were arrested last month 
as part of a long-running investigation 
into insider dealing, conducted 
jointly by the Financial Services 
Authority (FSA) and the Serious 
Organised Crime Agency (SOCA). The 
men were arrested on suspicion of 
involvement in a sophisticated and 
long-running insider-dealing ring, 
with investigations into the matter 
reportedly starting in late 2007. 

The arrests include at least two 
senior city professionals at leading 
city institutions and a hedge 
fund manager. The raids provide 
yet further evidence of the FSA’s 
determination to clamp down on 
insider dealing, not just by amateurs 
but by city professionals. They follow 
the recent prosecution of former 
Cazenove partner Malcolm Calvert, 
who received a 21-month jail sentence 
for insider trading. The FSA also has 
three other insider-dealing cases that 
are currently set for trial. 

By the FSA’s own estimations, there 
are suspicious share price movements 
in 29 per cent of takeover bids.

Budget - employee 
share schemes
The Budget contained several 
measures to clamp down on abuses in 
connection with employee shares.

They included an immediate 
prohibition in connection with the use 
of options over shares in subsidiaries 
of listed companies in a Company 
Share Option Plan (CSOP) in order 
prevent the use of growth shares in 
such schemes and ensure that the 
£30,000 limit remains effective.

The Government also announced 
a measure, to take immediate effect, 
designed to combat the use by 
small companies of Share Incentive 
Plans (SIPs) solely for the purpose of 
obtaining improper corporation tax 
deductions on their contributions 
to the scheme. Small companies are 
entitled to take these deductions 
before the shares are awarded 
to employees. Apparently, some 
companies have set up schemes to 
take the tax deductions but have 
then failed to make awards or have 
only made awards after ensuring that 
the value of the plan shares has been 
diluted.

The Government has also 
announced that it will consult during 
2010 on the taxation of returns 
from geared growth arrangements 
connected with employment-
related securities, to ensure that 
income from employment is taxed 
correctly. It intends to take action to 
tackle avoidance through the use of 
trusts and other vehicles to reward 
employees.

Scottish charity 
accounting proposals
The Office of the Scottish Charities 
Regulator (OSCR) has published plans 
to change the regime governing 
the preparation of charity accounts 
in Scotland.  The proposals include 
alterations to the thresholds and 
definitions used in the preparation of 
charity accounts, including an increase 
to the asset threshold for mandatory 
auditing of charity accounts to £3.26 
million.

The changes will affect Scottish 
charity accounts for periods 
commencing on or after 1 April 2011 
(see further www.oscr.org.uk).
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Proposals to reform company 
charges regime
The Department for Business, 
Innovation and Skills (BIS) has issued 
a consultation document which 
makes proposals to revise the current 
scheme for the registration of 
company charges under Part 25 of the 
Companies Act 2006. The proposals, 
which are based on the 2001 
recommendations of the Company 
Law Review and the subsequent 
advice of the Law Commission, involve 
possible changes to:

which charges must be registered;
how charges may be registered, 
including the introduction 
of electronic registration at 
Companies House; and
the consequences of registering 
and not registering a registrable 
charge.

The current scheme for the 
registration of charges is the same as 
that provided by Part 12 of the 1985 
Act. In fact, it is essentially still the 
same as the first scheme introduced 
by the Companies Act 1900. It is often 
criticised because:

the list of registrable charges has 
not kept pace with changes in law 
and commercial practice;
the particulars on the public 
record for a charge may not be an 
accurate reflection of the charge 
created; and
the procedures for registration are 
cumbersome.

Under the current scheme, the 
requirement to register a charge arises 
after its creation, with sanctions for 
failure to register. It is a ‘transaction-
filing’ scheme. 

Since 1952, there have been several 
reports recommending that the UK 
scheme be replaced by a ‘notice-filing’ 
scheme, most recently those from the 
Company Law Review (CLR) and the 
Law Commission. Under a notice-filing 
scheme a notice is filed that indicates 
that the chargee has taken or intends 
to take security over the specified 
assets. Notice-filing is now used in 
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the United States, Canada, and New 
Zealand. Under notice-filing schemes, 
the relative priority of registered 
charges is determined by their dates 
of registration. 

The 2006 Act provides the 
Secretary of State with a power to 
alter, add or repeal the provisions 
relating to the registration of charges. 
According to BIS, this power could 
be used to address some of the 
inefficiencies of the current scheme 
but could not be used to introduce 
a notice-filing system as it does not 
provide the power to determine the 
relative priority of registered charges. 

The consultation document:

proposes that all charges should 
be registrable unless specifically 
exempt under the Act. It considers 
exemptions;
proposes a procedure for electronic 
registration (which would need 
to dispense with the requirement 
for the original instrument to be 
submitted) and considers what 
safeguards would be needed under 
such a procedure;
proposes to abolish the 
requirement for companies to 
maintain a separate register of 
charges, but not the requirement 
to make copies of instruments 
available for inspection;
considers the possibility of 
reducing, clarifying or completely 
eliminating the current 21-day time 
limit for registration.
makes a number of proposals 
regarding the consequences of 
registration and of failure to 
register;
makes proposals regarding the 
effect of the conclusive certificate 
of registration issued by Companies 
House; 
considers whether charges 
registered in other specialist 
registers might be treated as if 
registered at Companies House;
considers the application of the 
requirements to entities other than 
UK companies, including overseas 
companies.
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Consultation details
The consultation document, 
Registration of charges created 
by companies and limited liability 
partnerships, can be found at www.
bis.gov.uk/Consultations/registration-
of-charges. BIS has requested 
comments by 18 June 2010.

BIS has established a discussion 
forum at www.bis.gov.uk/
companycharges with a thread for 
each of the following topics:

the requirement to register certain 
charges 
procedures for registering charges;
public access to information about 
companies’ charges;
application to entities other 
than companies registered under 
Companies Acts;
specialist registers; and
impact assessment.

•

•
•

•

•
•

�e Company Secretary
Editor 
Andrew Hamer LLB, ACIS 
E-mail: company.secretary@btinternet.com

Consultant Editor 
Keith Walmsley LLB, FCIS

�e Company Secretary is published 12 times a 
year by ICSA Information & Training Ltd,  
16 Park Crescent, London W1B 1AH.  
Tel: 020 7612 7020  
E-mail: publishing@icsa.co.uk

The newsletter is distributed to members of  
the ICSA Company Secretaries Group and 
subscribers to Company Secretarial Practice as 
part of their subscriptions. 

Subscriptions to Company Secretarial Practice 
are available from  
Marston Book Services:  
Tel: 01235 465500 
E-mail: subscriptions@marston.co.uk

Online: www.icsabookshop.co.uk

ISSN: 0964-8445

© ICSA Information & Training Ltd 2010. All 
material published in �e Company Secretary is  
copyright of the publishers and may not be 
reproduced without permission. 

Opinions expressed in �e Company Secretary 
are those of the authors, and do not necessarily 
reflect ICSA policy. ICSA and ICSA Information 
& Training Ltd accept no responsibility for loss 
occasioned in any person acting or refraining 
from action as a result of any views expressed in 
these pages.


