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Audit firm governance code 
finalised
Listed company auditors have been invited to report on their 
compliance with a new Audit Firm Governance Code backed 
by the Financial Reporting Council (FRC) and the Institute of 
Chartered Accountants in England and Wales (ICAEW).

The Code is the result of a 
recommendation made by the 
Market Participants Group (MPG), 
established by the FRC, to address 
concerns regarding the dominance 
of the so-called ‘Big Four’ audit firms 
(Deloitte, Ernst & Young, KPMG and 
PricewaterhouseCoopers) in the 
market for large audits in the UK, and 
the risk of the withdrawal of one of 
those firms (known as the ‘Choice in 
the UK Audit Market’ project).

In October 2007 the MPG published 
15 recommendations that were 
intended to make the audit market 
to work more efficiently and, in 
the medium-to-long-term, to have 
a positive impact on audit choice 
in the UK. The recommendations 
included supply-side measures to 
encourage non-Big Four firms to offer 
audit services to listed companies 
and demand-side measures, to 
make boards more accountable 
to shareholders and reduce the 
perceived risks to directors who 
choose a non-Big Four auditor.

One of the recommendations was 
that ‘every firm that audits public 
interest entities should comply with 
the provisions of a Combined Code-
style best practice governance guide, 
or give a considered explanation.’

The ICAEW was invited by the FRC 
to draw up the proposed code, and 
formed an independent working 

group under the chairmanship of 
Norman Murray (chairman of Cairn 
Energy PLC) for these purposes.

The working group published the 
final version of the Code towards the 
end of January 2010 (see www.frc.org.
uk/about/auditfirm.cfm). 

The Audit Firm Governance 
Code will apply for financial years 
commencing on or after 1 June 
2010. Its stated primary purpose is to 
provide a formal benchmark of good 
governance practice against which 
firms that audit listed companies can 
report for the benefit of shareholders 
in listed companies. 

It is also intended to reduce the 
risk of a firm exiting the market 
for large audits because it has lost 
public trust. It seeks to achieve this 
largely by requiring audit firms to 
adopt governance practices that give 
primacy to their role as auditors of 
public interest entities (i.e. listed 
companies) and by requiring them to 
appoint independent non-executives 
with responsibility for oversight of 
such matters. 

The Code also claims to be directed 
towards enhancing choice in the audit 
market, although it is not totally clear 
how it will achieve this. 

Firms that audit 20 or more 
companies listed on the main market 
of the London Stock Exchange will be 
expected to comply with the Code, 

although other firms that audit listed 
companies are invited to adopt it on a 
voluntary basis. 

There are only eight firms that 
audit more than 20 listed companies. 
They include the Big Four and a 
further four firms (Baker Tilly, BDO, 
Grant Thornton and PKF). Between 
them, these eight firms audit 95 per 
cent of the companies listed on the 
main market. 

The four smaller audit firms 
may gain some kudos from publicly 
reporting on their compliance with 
the Code. However, in some ways 
the Code sets the bar even higher for 
firms that wish to continue as auditors 
of listed companies.

According to figures published by 
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the FRC in October 2009, the Big Four 
still have a stranglehold on the listed 
company audit market, performing 
the audit of all but one FTSE 100 
company, 94% of FTSE 250 companies, 
and nearly 80% of all other listed 
companies.

The Code is divided into six sections 
and 20 principles (see summary below) 
and includes 31 provisions intended 
to help firms apply the principles on 
a comply or explain basis. It draws 
extensively on the Combined Code of 

Corporate Governance, but recognises 
that audit firms have a different 
governance structure and operate in a 
different regulatory environment.

Listed company auditors are 
already required to publish a 
transparency report on their websites 
under the EU audit directive, 
implemented in the UK by regulations 
issued by the FRC’s Public Oversight 
Board (the Statutory Auditors 
(Transparency) Instrument 2008).

These transparency reports must:

1. 	 describe the auditor’s legal 
structure and ownership.

2. 	 describe any network 
arrangements.

3. 	 describe the firm’s governance 
structure.

4. 	 describe internal quality control 
systems and contain a statement 
on their effectiveness.

5. 	 state the date of the last 
inspection of the firm’s statutory 
audit functions by the FRC’s Audit 
Inspection Unit.

6. 	 provide a list of public interest 
entities audited by the firm in the 
previous financial year.

7. 	 describe the firm’s independence 
procedures and practices.

8. 	 describe the firm’s training policies 
and practices for audit staff.

9. 	 contain financial information that 
shows the relative importance of 
the firm’s statutory audit work.

10. describe the basis for the 
remuneration of partners.

Auditors subject to the Code will 
almost certainly bolt on any reporting 
on compliance with it to their existing 
transparency reports. For an example 
of a recent transparency report, see 
www.pwc.co.uk/annualreport09/
transparencyreport09.pdf.

Non-executives
Section C of the Code directs audit 
firms to appoint independent non-
executives and to involve them in the 
public interest aspects of the firm’s 
decision making, stakeholder dialogue 
and management of reputational 
risks, including those in the firm’s 
businesses that are not otherwise 
effectively addressed by regulation. 

It requires independent non-
executives to be in the majority on 
a body that oversees public interest 
matters and/or be members of other 
relevant governance structures within 
the firm.

The Code provides detailed 
guidance on the role of the non-
executives and includes two 
appendices that explain their 
involvement in the light of the firms’ 
status as regulated professional 
partnerships and address the potential 
impact on auditor independence. 

Audit Firm Governance Code finalised
Continued from page 1

Summary of Audit Firm Code principles
management.
D.3 Firms should apply policies and 
procedures for managing people that 
support the principles of the Code.
D.4 Firms should establish whistle-
blowing policies and procedures.

E REPORTING
E.1 Firms should supply members 
of their governance structures with 
sufficient information in a timely 
manner to enable them to discharge 
their duties.
E.2 Firms should publish audited 
financial statements.
E.3 Firms should publish a balanced 
and understandable commentary on 
their financial performance, position 
and prospects.
E.4 Firms should publicly report 
on their compliance with the Code 
(excluding F.2 and F.3).
E.5 Firms should establish formal 
and transparent arrangements for 
monitoring the quality of external 
reporting, and for maintaining an 
appropriate relationship with the 
firm’s auditors.

F DIALOGUE
F.1 Firms should have dialogue with 
listed company shareholders, as well 
as listed companies and their audit 
committees, about matters covered by 
the Code.
F.2 Shareholders should have dialogue 
with audit firms to enhance mutual 
communication and understanding.
F.3 Shareholders should have dialogue 
with listed companies on the process 
of recommending the appointment 
and re-appointment of auditors and 
should make considered use of votes 
in relation to such recommendations.

A LEADERSHIP
A.1 Management should be 
accountable to owners and no 
individual should have unfettered 
powers of decision.
A.2 Firms should have effective 
management with clear responsibility 
and authority.

B VALUES
B.1 Firms should perform quality work 
in a way that properly takes the public 
interest into consideration.
B.2 Firms should publicly commit to 
the Audit Firm Governance Code.
B.3 Firms should maintain a culture of 
openness.

C INDEPENDENT NON-EXECUTIVES
C.1 Firms should appoint independent 
non-executives to participate in the 
public interest aspects of decision 
making, stakeholder dialogue and 
management of reputational risks.
C.2 The independent non-executives’ 
duty of care is to the firm. They should 
command the respect of the firm’s 
owners and collectively enhance 
shareholder confidence by virtue of 
their independence, number, stature, 
experience and expertise.
C.3 The independent non-executives 
should have certain rights of access 
to information and people, a right to 
report on disagreements to its owners 
and a right to have their resignation 
publicly reported.

D OPERATIONS
D.1 Firms should comply with 
professional standards and applicable 
legal and regulatory requirements.
D.2 Firms should maintain a sound 
system of internal control and risk 
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Keith Walmsley LLB FCIS, Barrister

Old-style name, status and 
objects clauses
Last month I explained that the 
clauses in the old-style memorandum 
of a company already in existence 
before 1 October 2009 are now 
treated under s. 28 of the Companies 
Act 2006 as part of the company’s 
articles of association. I also addressed 
how this change should be reflected 
in copies of the articles filed at 
Companies House and sent to the 
members on request.

This month, I propose to examine 
in more detail the effect of some of 
the old-style memorandum clauses, 
starting with the name clause. I will 
also try to demonstrate what changes 
need to be made to the memorandum 
if any of the clauses are revoked, 
deleted or no longer have any legal 
effect.

Company name
Although the old-style memorandum 
clause setting out the company’s 
name is now treated as an article 
provision under s. 28, it has almost no 
legal effect. Under the 2006 Act, the 
proposed name with which a company 
is to be incorporated is stated in 
the incorporation form IN01 filed at 
Companies House. The memorandum 
is not permitted to include a clause 
stating the company’s name and the 
articles are not required to include 
such a clause. 

Under the 2006 Act, a company’s 
name is determined not by its 
constitutional documents but by the 
name recorded on the register kept by 
the Registrar of Companies. The name 
of the company may be changed by 
special resolution or by other means 
provided for in the company’s articles, 
such as a board resolution (ss. 78 and 
79); the change of name does not 
take effect until the Registrar issues a 
certificate of incorporation on change 
of name in respect of the new name 
(s. 81).

A print of the special resolution 
(if applicable), and usually a copy of 
the Registrar’s certificate, should be 

attached to all copies of the articles 
held in stock; express references to 
the company’s name in the articles 
should be annotated to indicate the 
change of name. There is no need to 
file a new copy of the articles with the 
Registrar under s. 26 if the print of 
the articles has been updated merely 
to show a change of name, since 
changing a company’s name does not, 
strictly speaking, alter its articles.

If a company, which was in 
existence on 1 October 2009 (so that 
the name clause in the company’s 
memorandum of association is under 
s. 28 now treated as a provision of 
its articles), changes its name it is 
not required to amend that clause in 
order to effect the change of name. 
Indeed, the deemed statement of 
the company name in the company’s 
articles ceases to have effect when 
the change of name takes effect 
and the company is not by reason of 
the name change required to send a 
copy of its articles to the Registrar in 
accordance with s.26 (see art. 5 of the 
Companies Act 2006 (Consequential 
Amendments, Transitional Provisions 
and Savings) Order 2009 (SI 
2009/1941)). However, art. 5 of SI 
2009/1941 requires the company to 
reflect the change of status of the 
old-style memorandum clause in any 
copy of the articles sent to a person in 
compliance with an obligation under 
the 2006 Act (e.g. on the request of 
a member). The way in which this 
should be done will depend on which 
method of presentation has been 
chosen for these purposes. 

Paragraph 9 of Schedule 2 to the 
Companies Act 2006 (Commencement 
No. 8, Transitional Provisions and 
Savings) Order 2008 (SI 2008/2860) 
requires companies with remaining 
old-style memorandum clauses that 
are treated as part of the articles to 
include those clauses when sending 
a copy of the articles. It allows 
companies to do this either by:

(a)	appending the clauses that still 

have effect to the articles; or 
(b)	by sending the old-style 

memorandum with the articles, 
together with an indication as to 
which of the clauses in it are now 
treated as articles.

Art. 5 of SI 2009/1941 provides that 
if the appending option is chosen 
(option (a)), the former memorandum 
clause stating the company’s former 
name must, henceforth, be omitted 
from the appended clauses; if the 
option to send the memorandum is 
chosen (option (b)), the memorandum 
must be annotated to indicate that 
the provision stating the company’s 
former name is no longer effective. 
Examples 1 and 2 on page 5 show 
what the memorandum would look 
like before and after the change of 
name, where presentation option (b) 
has been chosen. 

Objects clause
Prior to 1 October 2009 a company’s 
memorandum of association was 
required to include an objects clause. 
Such a clause is no longer required 
or permitted to be included in the 
memorandum of association. In the 
case of companies which were already 
on the register on 1 October 2009, 
which will have an ‘old style’ longer 
form memorandum, all the clauses 
which are not included in the new 
short prescribed form (including 
the objects clause) are now treated 
as being instead provisions of the 
company’s articles (s. 28).

Unless a company’s articles 
specifically restrict a company’s 
objects its objects are unrestricted 
(s. 31). Thus if a company no longer 
has an objects clause in its articles it 
will have unlimited capacity, so that 
questions regarding its vires (powers) 
will not arise. If, however, it does 
have an objects clause, that clause 
may impose limits on its capacity. 
There is some uncertainty here since 
objects clauses in the traditional form 
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do not in terms impose restrictions 
– they simply state positively what 
the objects are and it remains to be 
seen whether the courts will imply a 
restriction for the purposes of s. 31 
with such clauses.

To avoid such complications, many 
companies which were in existence 
on 1 October 2009 are deleting the 
objects clause imported into the 
articles by s. 28. 

According to common law and 
prior to changes made by the 
Companies Act 1989 it was particularly 
important that the objects clause 
should be drawn in sufficiently wide 
terms to encompass all the activities 
in which the company was likely to 
engage, since any activities of the 
company outside the terms of the 
clause would be ultra vires (beyond 
the powers of) the company. While 
third parties dealing with the 
company in good faith were protected 
in the event of a transaction being 
ultra vires, the directors of the 
company could incur personal liability 
to the company for misfeasance in 
authorising the transaction.

The Act provides that the validity 
of an act done by a company shall 
not be called into question on 
the ground of lack of capacity by 
reason of anything in the company’s 
constitution (i.e. the articles and 
certain other resolutions and 
agreements) (s. 39). In favour of a 
person dealing with the company in 
good faith, the power of the board 
of directors to bind the company is 
deemed to be free of any limitation 
under the company’s constitution. 
Knowledge by a third party that 
an act is beyond the powers of 
the directors under the company’s 
constitution will not, in itself, cause 
him to be regarded as acting in bad 
faith (s. 40).

These provisions are only intended 
to protect unconnected third 
parties dealing with the company. 
The directors may still be liable to 
shareholders for exceeding their 
powers (s. 40(5)). The protection 
for third parties does not extend to 
directors (or persons connected with 
them); transactions with such persons 
may still be voidable by the company 
and those persons may be liable to 
compensate the company (s. 41).

Under the Companies Act 1985 
express authority was given for the 
adoption of a short-form object, 
‘to carry on business of a general 

commercial company.’ Section 3A of 
the 1985 Act provided that this gave 
the company power to do all such 
things as are incidental or conducive 
to the carrying on of any trade or 
business of the company. However, 
s. 3A of the 1985 Act has now been 
repealed by the 2006 Act and it is not 
clear how short ‘general commercial 
objects’ clauses will be construed 
by the courts in the absence of that 
provision, particularly where the 
clause does not set out supporting 
powers so that some reliance was 
being placed on the repealed 
provision for the implication of 
supporting powers. The uncertainty 
here is perhaps another reason for 
deleting ‘heritage’ objects clauses 
and, if necessary, replacing them with 
more up to date provisions drafted 
with the 2006 Act provisions in mind.

Alteration of objects
There is no longer any special 
procedure for altering objects clauses 
– these are now in the articles and can 
be altered using the same procedure 
as for other articles changes.

However, s. 31 imposes an 
additional new formality in that any 
additions, alterations or removals of 
statements of objects must be notified 
to the Registrar (on form CC04), and 
the section provides that any such 
changes do not have effect until that 
notification has been noted on the 
Companies House register.

Liability of members
Under the 2006 Act, the articles 
of a limited company must include 
a provision limiting the liability 
of members (s. 3(1)). Old-style 
memorandum clauses serve this 
purpose because they are treated as 
article provisions. They can be deleted 
as long as they are replaced with a 
similar clause in the main body of 
the articles that does not purport to 
change the status of the company.

The 8th Commencement Order (SI 
2008/2860, Sch. 2, para. 10) provides 
that nothing in the Companies 
Act 2006 shall be read as enabling 
a company to amend or omit 
provisions of its articles that were 
formerly in its memorandum so as 
to change its status as a limited or 
unlimited company otherwise than 
in accordance with the relevant 
provisions of Part 7 of that Act (re-
registration). 

The old-style memorandum clause, 
now treated as an articles provision, 
would need to be amended as part of 
the procedures for effecting a change 
of limited/unlimited status under Part 
7. 

Public company status
There is no requirement in the 2006 
Act for a public company’s articles 
to state the fact that it is a public 
company. The question as to whether 
a company is a public company under 
the Act appears to be determined 
by the register kept by the Registrar 
of Companies as evidenced by 
the certificate of incorporation. 
Accordingly, it would appear that 
the statement that the company 
is a public company in old-style 
memorandum clauses can be deleted 
without affecting the status of the 
company. Paragraph 10 of Schedule 
2 to the 8th Commencement Order 
(SI 2008/2860) does not seem to 
preclude the deletion of the old-style 
memorandum clause in this regard.

However, if a company were to 
convert from public to private, it 
would be required to delete the 
relevant old-style memorandum 
clause in order to comply with s. 97(3).

Situation of registered office
The situation of the registered office 
determines where the company is 
registered, e.g. in England and Wales 
(or Wales only), Scotland or Northern 
Ireland. For companies incorporated 
under the 2006 Act, the situation of 
the registered office must be stated 
on form IN01 delivered on formation 
of the company. On registration, 
the status and registered office of 
the company are as stated in, or in 
connection with, the application for 
registration (s. 16(4)). The Registrar 
issues a certificate of incorporation 
which states, amongst other things, 
the part of the UK in which the 
registered office is situated (s. 15). 
However, it is the information recorded 
by the Registrar in the Companies 
House register (derived from or 
comprising form IN01) that establishes 
the legal jurisdiction of the company. 
It is not possible to change the part of 
the UK in which the registered office is 
situated (i.e. its jurisdiction) except in 
relation to Welsh companies.

A company whose registered office 
is situated in Wales may choose to 
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be incorporated either as a Welsh 
company or an English and Welsh 
company. The statement on the 
Companies House register in this 
connection may also be altered to 
the same effect by special resolution 
if the company has its registered 
office address in Wales (s. 88(2)) – in 
this case, as well a filing a copy of 
the special resolution, notice of the 
change must be given to the Registrar 
on form AD05 and the Registrar 
will then issue a new certificate of 
incorporation reflecting the change. 
A ‘Welsh company’ may also convert 
back to being an ‘English & Welsh 
company’ by following a similar 
procedure (s. 88(3)). Certain special 
rules (which are permissive rather 
than mandatory) apply to companies 
whose registered office is stated to be 
situated in Wales; e.g. the name of the 
company may end with the relevant 
Welsh alternative for the suffix, e.g. 
‘Cyfyngedig’ instead of ‘Limited’.

Under the 1985 Act, whether the 
registered office was to be situated 
in England and Wales or Scotland 
had to be stated in a clause in the 
memorandum. That clause was not 
capable of amendment, except to 
convert an English & Welsh company 
into a Welsh company and vice versa. 
Under the 2006 Act, the old-style 
memorandum clause is treated as 
an article provision but appears to 
have no legal effect. It can therefore 
be deleted without replacement if 
so desired. No special transitional 
provision is made with regard to the 
clause, not even for the circumstances 
where the clause may state that the 
registered office is to be situated 
in England & Wales (or Wales) and 
the company wishes to change the 
situation under s. 88. When making 
such a change, it would be sensible to 
either delete the old clause or to add 
a note clarifying that it no longer has 
any legal effect (see example 3).

Other memorandum clauses
Other provisions which are imported 
into the articles by s. 28 should be 
reviewed and, if necessary, deleted or 
amended (see further Practice Notes, 
January 2010 regarding the share 
capital clause). 

If any of the provisions of the 
memorandum expressly contain 
entrenchment provisions these will be 
regarded as articles provisions subject 
to entrenchment (s. 28(2)). 

Examples of notes required in old-style memoranda
Example 1: A note indicating the status of old-style memorandum clauses

THE COMPANIES ACT 1985
COMPANY LIMITED BY SHARES

MEMORANDUM OF ASSOCIATION
OF

[COMPANY NAME] 
[SEE NOTE A]

1.	 The Company’s name is “[Company Name]”. 
2.	 The Company’s registered office is to be situated in England and Wales.
3.	 The objects of the Company are:-
	 [Objects . . . ] 
4.	 The liability of the members is limited.
5.	 The Company’s share capital is £1,000 divided into 1,000 shares of £1 each.

WE, the Subscribers to this Memorandum of Association, wish to be formed into 
a Company pursuant to this Memorandum, and we agree to take the number of 
shares shown opposite our respective names.

NAMES AND ADDRESSES OF SUBSCRIBERS Number of shares taken by 
each subscriber

[Name & address 1] [No. x]

[Name & address 2] [No. y]

Total shares taken [No x + y]

NOTE A
Clauses 1 to 5 of the company’s memorandum of association are treated as 
provisions of the company’s articles of association by virtue of s. 28 of the 
Companies Act 2006 (which came into force on 1 October 2009). 

Example 2: Note after a change of name
THE COMPANIES ACT 1985

COMPANY LIMITED BY SHARES
MEMORANDUM OF ASSOCIATION

OF
[COMPANY NAME] 

(NOTE A: Clauses 2 to 5 of the company’s memorandum of association are 
treated as provisions of the company’s articles of association by virtue of s. 28 of 

the Companies Act 2006 (which came into force on 1 October 2009).)

1.	 . . . (See Note B) 
[Clauses 2 to 5]
[Subscribers’ statement]

NOTE B
Following a change of name effected by a special resolution of the company 
dated [date] and registered at Companies House on [date], clause 1 of the 
company’s memorandum of association (which set out the company’s former 
name) is no longer treated under s. 28 as a provision of the company’s articles 
of association by virtue of SI 2009/1941, para. 5. Accordingly, the clause, which 
stated that ‘The Company’s name is “[Company Name]”.’ no longer has any legal 
effect.

Example 3: Note regarding deletion of former clause connected with status
NOTE C
Clause [x] of the Company’s memorandum of association was deleted by a 
special resolution of the company dated [date]. It formerly stated “[. . . . .]”. As 
a consequence of its deletion, the clause is no longer treated as a provision of 
the company’s articles under s. 28 of the Companies Act 2006 and has no legal 
effect. [The deletion has not changed the status of the company.]
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Hector Sants resigns 
from FSA
Hector Sants has confirmed that he 
is to retire as chief executive of the 
Financial Services Authority (FSA).

The announcement came as 
something of a surprise in some 
quarters. However, Mr Sants insisted 
there was nothing sudden in the 
move, saying that, ‘when I was 
appointed I told the board that I 
planned to serve as CEO for three 
years, and I intend to stick to that 
timetable’.

Mr Sants will remain in his post 
until the summer. His successor 
will take the role after the 
general election, so any potential 
candidates will have to consider the 
Conservatives’ pledge to merge the 
FSA with the Bank of England.

FSA details more 
intrusive regime
The Financial Services Authority 
(FSA) has published proposals 
on how it intends to implement 
measures in support of Sir David 
Walkers’s recommendations on risk 
management and governance in the 
banking and finance sectors. The 
consultation also sets out the FSA’s 
proposals to extend the monitoring 
regime for authorised firms and to 
make it ‘more intrusive’.

The proposals, which will only 
apply to regulated firms, set out:

a new framework of classification 
of controlled functions;
other changes to the approved 
persons regime, including the 
scope and definition of some 
controlled functions;
some guidance on FSA expectations 
in relation to non-executive 
directors (NEDs); and
risk governance guidance and the 
FSA’s plans for other implementing 
measures in support of Sir David 
Walker’s recommendations 
(excluding those on remuneration).

FSA director of permissions, decisions 
and reporting, Graeme Ashley-Fenn, 
commented: ‘Our more intrusive 
approach continues to place a great 
deal of emphasis on governance and 
therefore the senior management at 

•

•

•
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firms. This starts with a firm’s own 
due diligence. Our experience shows 
that once a firm gets its corporate 
governance right, with a strong and 
effective board, everything else flows 
from that.’

The consultation paper Effective 
corporate governance (significant 
influence controlled functions and the 
Walker review), can be found at www.
fsa.gov.uk/pubs/cp/cp10_03.pdf. The 
consultation closes on 28 April 2010.

Audit guidance on 
XBRL
The Auditing Practices Board (APB) 
has published a bulletin which 
provides background information and 
guidance on XBRL tagging. 

In September 2009, in a joint 
statement issued with Companies 
House, HM Revenue & Customs 
(HMRC) announced that company tax 
returns for accounting periods ending 
after 31 March 2010 and submitted to 
HMRC after 31 March 2011, including 
the supporting statutory accounts and 
tax computations, must be delivered 
electronically using the Inline XBRL 
(iXBRL) format.

Companies House also announced 
that it will provide a service to allow 
iXBRL software filing for unaudited 
full accounts by the summer of 2010, 
and will extend this service for all the 
main types of accounts they receive by 
the summer of 2011.

XBRL (eXtensible Business 
Reporting Language) works 
through tagging individual items of 
information with machine-readable 
codes drawn from a library referred 
to as a ‘taxonomy’. It allows users 
to customise their analysis and 
presentation of tagged information 
using computer software tools.

Aspects of the tagging process 
may be automated but, in the case 
of financial statements, it is likely to 
be necessary for people to exercise 
judgement over the tag to be applied 
to a particular piece of information. 
Judgement will also be needed if the 
taxonomy does not cover all items of 
information that are disclosed in a set 
of financial statements.

The APB Bulletin notes that 
HMRC requirements do not include a 
requirement for auditors to provide 
assurance on the XBRL tagging of 
the information submitted and that 

any services provided by auditors 
in relation to tagging are likely to 
fall under the heading on non-audit 
services.

As a consequence, it provides 
guidance on the possible threats to 
auditors’ independence in providing 
such services, namely:

the self-review threat, which 
exists when the results of a non-
audit service are reflected in the 
amounts included or disclosed in 
the financial statements that are 
subject to audit; and
a management threat, in which 
an auditor may be asked to make 
judgments that are properly the 
responsibility of the audited 
company’s management.

The Bulletin is available at www.frc.
org.uk/images/uploaded/documents/
Bulletin%202010-1.pdf.

NAPF issues guidance 
on ISC Code
The National Association of 
Pension Funds (NAPF) has issued 
new guidance, Pension Funds and 
the ISC Code – A practical guide, 
which sets out how the ISC’s Code 
on shareholder engagement and 
reporting can be applied in practice. 
The guidance (see www.napf.co.uk/
Policy/Governance.cfm) encourages 
pension funds to incorporate effective 
engagement monitoring into their 
fund manager reviews in order to 
build a stronger corporate governance 
culture. 

The NAPF’s timing in publishing 
the guidance is slightly strange in 
view of the fact that the Financial 
Reporting Council is still in the process 
of reviewing whether to make any 
changes to the ISC Code before 
adopting it as the new Stewardship 
Code. It is intended that funds which 
apply the Code will be listed on the 
ISC website, as will the investment 
management firms. The NAPF 
suggests that funds should use the 
ISC list when reviewing managers or 
considering new appointments. 

The NAPF has also launched a 
new service, Corporate Governance 
Pensions Connection, designed to 
give pension funds and investment 
managers access to ‘expert thinking’ 
on a broad range of corporate 

•

•
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governance issues (see www.napf.
co.uk/PensionsConnection).

Takeover Panel 
announces review
The Takeover Panel has announced 
plans to consult on whether certain 
provisions of the Takeover Code and 
the timetable for determining the 
outcome of offers could usefully be 
improved in the light of criticisms 
following the acquisition by Kraft of 
Cadbury. 

Former chairman of Cadbury, Mr 
Roger Carr, has complained that the 
Code timetable allowed Kraft to place 
Cadbury under siege from August 
2009 even though the formal 60-day 
timetable only started in December. 
He has also suggested that the 
approval threshold for bids should be 
increased to 60% and that short-term 
investors, such as hedge funds, should 
not be allowed to vote.

The Takeover Code is principally 
designed to ensure that shareholders 
are treated equally and fairly and 
are not denied an opportunity to 
decide on the merits of a takeover. It 
is also intended to provide an orderly 
framework within which takeovers 
are conducted. It is not concerned 
with the financial or commercial 
advantages or disadvantages of 
a takeover. These are matters for 
the company and its shareholders. 
Nor does it deal with issues, such as 
competition policy, which are the 
responsibility of government and 
other bodies.

The Code Committee intends to 
publish a public consultation paper on 
these matters as soon as practicable.

Fourth Purple Book 
on DB schemes
The Pensions Regulator has published 
the fourth edition of its Purple Book, 
which analyses the performance of 
defined benefit pension schemes 
during the previous year.

The report, which covers 97 per 
cent of eligible defined benefit (DB) 
schemes, is designed to improve 
the assessment of the risk for the 
purposes of the Pension Protection 
Fund, as well as highlight trends in 
schemes. It provides an insight into 

the risks faced by UK defined benefit 
schemes and gives some insight into 
the effects of the recession.

Tony Hobman, chief executive of 
the Pensions Regulator commented 
that: ‘The data reflects the situation 
faced by schemes up to March 2009. 
While there has since been an upturn 
in the financial markets, we remain 
alive to the risks and continue to work 
with schemes on their recovery plans.’

The report is available to download 
at www.thepensionsregulator.gov.
uk/pdf/purple-book-2009.pdf.

FSA gets tough on 
market abuse
The FSA levelled its highest fine yet 
against an individual for market abuse 
last month, in the latest of a series of 
cases designed to provide a credible 
deterrence.

The fine was imposed against 
Mehmet Sepil, the chief executive 
officer of a Turkish oil exploration 
company, Genel Enerji, for dealing 
in the shares of its joint venture 
partner, UK listed Heritage Oil Plc, on 
the basis of inside information. The 
inside information related to highly 
sensitive, positive, drilling test results 
at the Miran oil field in Kurdistan, the 
exploration of which was the subject 
of the joint venture. Genel Enerji’s 
chief commercial officer, Murat Ozgul 
and Levent Akca, its exploration 
manager were also fined.

Mehmet Sepil’s fine amounted 
to £967,005 (including a £267,005 
disgorgement of profits) after a 30% 
early settlement discount. Murat 
Ozgul and Levent Akca respectively 
received fines of £105,240 (including 
a disgorgement of profits of 
£35,240) and £94,062 (including a 
disgorgement of profits of £10,062). 

The fines could have been more 
severe had it not been for the fact 
that the individuals approached FSA 
themselves, disclosed details of their 
conduct, co-operated and did not 
intend to commit market abuse. 

The FSA proceeded with a civil 
prosecution in this case, but has 
shown that it is willing to prosecute 
for the criminal offence of insider 
dealing where it considers it 
appropriate. A dentist whose son 
fed him insider trading tips in coded 
messages about Chinese food while 
on work experience at a City bank 

was given a two-year jail sentence 
last year in a prosecution brought by 
the FSA. Neel Uberoi, 62, made nearly 
£110,000 from three stock market 
deals, in which he bought shares in 
companies just before favourable 
announcements were made to the 
market. At the time, his son Matthew, 
24, who was also jailed for one 
year, was undertaking a six-month 
placement scheme with brokers Hoare 
Govett, who were advising on the 
deals being announced. Both father 
and son denied that they had been 
involved in insider dealing. However, 
the jury decided both were lying and 
convicted them on 12 counts. 

Judge Peter Testar at London’s 
Southwark Crown Court: ‘It’s 
cheating, and it’s important for the 
economic and social wellbeing of the 
community that there should be clean 
markets, and the public rightly recoils 
from the idea of people treating the 
possession of inside information as a 
licence to print money.’ 

The FSA has made it clear that 
it will continue to pursue its aim of 
increasing the number of criminal 
prosecutions it brings for insider 
dealing, as the current trial of 
Malcolm Calvert at the Southwark 
Crown Court illustrates. The former 
Cazenove equities marketmaker is 
charged with 12 counts of insider 
dealing after he left Cazenove in 
2000. The FSA claims he illegally 
traded shares in six companies 
including HP Bulmer and RAC 
between 2003 and 2005.

Mr Calvert, who has pleaded not 
guilty, is accused of passing tips he 
received from inside Cazenove to a 
friend, Bertie Hatcher, who then made 
about £280,000 profit dealing in 
shares on Mr Calvert’s behalf. The FSA 
alleges that he was given his share 
of the profits from the dealings in 
envelopes full of cash at a racecourse.

Dear shareholder
Following the rejection of its 
remuneration report by a majority 
of 60% at last year’s AGM, Shell has 
sent a letter to shareholders from 
Hans Wijers, the new chairman of its 
remuneration committee, explaining 
the company’s revised policies. 
Amongst other things, the letter 
reports that the salaries for its chief 
executive and chief financial officer 
have been frozen until 2011.
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ICSA announces Higgs review 
steering group
ICSA has announced the membership 
of the steering group that is to 
oversee the review of the Higgs 
Guidance. The ten members will be 
responsible for guiding the review 
of the Higgs report’s good practice 
guidance, as requested by the 
Financial Reporting Council (FRC) last 
December.

The members of the steering group 
are as follows:

Nilufer von Bismarck – Partner, 
Slaughter and May
Andrew Campbell – Director, 
Strategic Management Centre, 
Ashridge Business School
John Coombe – Chairman, Hogg 
Robinson plc
Sir John Egan – Chairman, Severn 
Trent Plc
Philippa Foster Back OBE – Director, 
Institute of Business Ethics
Chris Hodge – Head of Corporate 
Governance, FRC
Simon Lowe – Partner, Grant 
Thornton 
Ben Mathews – Company Secretary, 
Rio Tinto plc
Peter Montagnon – Director, 
Investment Affairs, ABI
David Wilson – Chief Executive, 
ICSA
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‘The Walker and Combined Code 
reviews concluded that the quality 
of corporate governance ultimately 
depends on behaviour not process’, 
says Seamus Gillen, ICSA’s Policy 
Director. 

‘Boardroom behaviours have been 
a constant backdrop to the discussions 
and commentary on the financial 
crisis, and the wider debate on 
governance. As an issue which impacts 
on directors at a personal level, it is 
important that the guidance identifies 
a practical way forward.’ 

FRC chairman Sir Christopher 
Hogg commented: ‘The quality of the 
guidance attached to the Code will 
have a material impact on the Code’s 
effectiveness. I am very grateful 
to ICSA and the members of the 
powerful and experienced steering 
group they have assembled for 
undertaking this important task on 
behalf of the FRC’.

The Higgs Guidance was originally 
included as a series of appendices 
to the 2003 Combined Code. It 
is now published in a separate 
FRC publication, Good Practice 
Suggestions from the Higgs Report, 
which can be found via a link at the 
bottom of the page at www.frc.org.
uk/corporate/combinedcode.cfm.

Company boards are not required 
to follow the Higgs Guidance. It is 
merely intended to assist them in 
implementing the relevant provisions 
of the Code. It includes guidance on:

the role of the chairman;
the role of non-executive directors;
the principal duties of the 
remuneration committee;
the principal duties of the 
nomination committee;
performance evaluation;
a pre-appointment due diligence 
checklist for new board members;
a sample letter of non-executive 
director appointment; and
an induction checklist.

ICSA plans to issue a consultation 
document in connection with its 
review at the end of February 2010. 
The consultation will be available on 
its website at www.icsa.org.uk.

•
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HMRC warns on PAYE changes
For late monthly and quarterly 

payments, the penalties will start at 
1 per cent of the late amount and 
will increase to 4 per cent depending 
on how many times payments are 
late. Employers may not have to pay 
a penalty if only one payment is late 
in any tax year, unless the payment is 
more than six months late.

HMRC may charge penalties of 5 
per cent of the amount that is late on 
any monthly or quarterly payments. A 
further 5 per cent may be payable if 
the payment has still not been made 
after 12 months.

Further details regarding the 
changes can be found at www.hmrc.
gov.uk/payinghmrc/paye.htm#20.

HM Revenue and Customs has warned 
employers that changes to the Pay as 
You Earn (PAYE) system are imminent.

It has written to employers 
reminding them that from this year, 
they must file their Employer Annual 
Returns online by the 19 May deadline 
and must register to use the HMRC 
PAYE online system – there will no 
longer be a paper filing option for 
small employers with fewer than 50 
staff.

New penalties will also be 
introduced in May 2010 for employers 
who fail to pay tax, national insurance 
contributions, construction industry 
scheme deductions, or student loan 
deductions in a timely fashion.
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