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FRC proposes changes to the 
Combined Code
The Financial Reporting Council (FRC) has proposed a number 
of changes to the Combined Code on Corporate Governance, 
designed to implement recommendations of the Walker Review 
and to refocus attention on the Code’s underlying purpose.

The FRC has published its proposals 
in two separate documents (both of 
which can be found on its website 
at www.frc.org.uk/corporate/
reviewcombined.cfm):

2009 Review of the Combined 
Code: Final Report – this sets out 
the FRC’s overall conclusions as to 
what changes are required and, in 
particular, which recommendations 
of the Walker Review should be 
integrated in the Combined Code; 
and
Consultation on the revised UK 
Corporate Governance Code – this 
sets out the proposed new text 
of the Code and consults on the 
detailed changes. The consultation 
closes on 5 March 2010.

Integration of Walker Review
The FRC’s 2009 review of the 
Combined Code has been complicated 
by the fact that Sir David Walker has 
been conducting a parallel review of 
the governance of banks and other 
financial institutions at the request of 
the Government. Sir David published 
his final report in November 2009 (see 
www.hm-treasury.gov.uk/walker_
review_information.htm).

Although nearly all of the FRC’s 
proposals for changes to the Code 
arise from recommendations made 

•

•

by the Walker Review, the FRC is 
not proposing to adopt all of these 
recommendations. In order to 
maintain the integrity of a single 
Code for companies, it is proposing 
instead to incorporate only those 
recommendations that are applicable 
to listed companies generally and not 
those that are specific to the banking 
and finance sector. 

So, for example, the Code will be 
amended to emphasise the board’s 
overall responsibility for risk but not 
to require boards to establish risk 
committees or to appoint a CRO, as 
recommended by the Walker Review 
for banks and financial institutions.

The FRC also appears to have 
rejected suggestions that any of the 
sector-specific recommendations 
made by the Walker Review should 
be included as an appendix to the 
Code. As a result, some of those 
recommendations may end up being 
largely self-standing, which probably 
means that they are ultimately 
destined to be forgotten, unless 
adopted and enforced by some other 
means (e.g. by FSA rules).

Summary of changes
The proposed changes to the Code 
can, for the most part, be viewed 
as fine-tuning, rather than a radical 
change of approach. The main actions 

being taken in relation to the Code 
are as follows:

A revised introductory section 
and proposed revisions to the 
structure of the Code intended 
to encourage a greater focus on 
board behaviours.
Proposed new Code principles on: 
the roles of the chairman and non-
executive directors; the need for 
the board to have an appropriate 
mix of skills, experience and 
independence; the commitment 
levels expected of directors; 
and the board’s responsibility 
for defining the company’s risk 
appetite and tolerance.

•

•
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Proposed new comply or explain 
provisions including: board 
evaluation reviews to be externally 
facilitated at least every three 
years; the chairman to hold regular 
development reviews with all 
directors; and companies to report 
on their business model and overall 
financial strategy.
Further consultation on whether 
to introduce a comply or explain 
provision that either the chairman 
or all members of the board should 
stand for annual re-election.
Changes to the section of the 
Code dealing with remuneration 
to emphasise the need for 
performance-related pay to be 
aligned with the long-term interest 
of the company and the company’s 
risk policies and systems, and to 
enable variable components to be 
reclaimed in certain circumstances.
Further consultation on whether 
to allow companies the choice 
of meeting the disclosure 
requirements of the Code either 
in the annual report or on the 
company’s website.
Section E of the Code (addressed 
to institutional shareholders) to 
be removed, subject to sufficient 
progress being made on the 
Stewardship Code for institutional 
investors and its associated 
governance arrangements.
The Code to be renamed The UK 
Corporate Governance Code to 
make clearer its status as the UK’s 
recognised corporate governance 
standard.
A limited review of, and 
consultation on, the Turnbull 
Guidance on internal control 
during 2010.

The revised Code will apply to 
accounting periods beginning on or 
after 29 June 2010. 

The FRC is keen to ensure that 
the underlying purpose of the Code 
does not get lost in the detail and has 
stressed, once again, that the Code 
should not be viewed as a compliance 
exercise by companies or investors.

It has said: ‘The principles of the 
Code are intended to encourage 
appropriate board behaviours. If 
complying with one of the Code’s 
provisions will make it more difficult 
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for the company to follow one of its 
principles it should exercise its right 
not to comply, but should give a clear 
explanation to its shareholders of why 
it has reached that view.’

This is reflected in the new 
introductory section to the Code 
which stresses that compliance with 
Code does not necessarily represent 
good governance, and that it is the 
resulting boardroom behaviours that 
count.

Interestingly, in his preface to the 
Code, outgoing FRC chairman Sir 
Christopher Hogg says: ‘It is hoped 
that chairmen will choose to report 
personally in their annual statements 
how the principles (in Sections A and 
B of the new Code) relating to the role 
and effectiveness of the board have 
been applied. Not only will this give 
investors a clearer picture of the steps 
taken by boards to operate effectively 
but also, by providing fuller context, 
it may make investors more willing to 
accept explanations when a company 
chooses to explain rather than to 
comply with one or more provisions. 
Above all, the personal reporting on 
governance by chairmen as the leaders 
of boards might be a turning point in 
attacking the fungus of boiler-plate 
which is so often the preferred and 
easy option in sensitive areas but 
which is dead communication.’

Stewardship code
The FRC has confirmed that it is 
prepared to play a role in promoting 
better communication and more 
constructive shareholder engagement 
by taking responsibility for a 
Stewardship Code for institutional 
investors, as recommended by Sir 
David Walker. It is widely expected 
that this Stewardship Code will be 
(or be based on) the ISC’s recently-
revised Code on the Responsibilities 
of Institutional Investors, which we 
reported on last month. 

The proposed Stewardship Code 
will replace existing Section E of the 
Combined Code, which is addressed 
to institutional shareholders. There 
will be a separate consultation 
designed to ensure that the proposed 
Stewardship Code can be operated 
effectively. The FSA has also said 
that it intends to consult upon a rule 

to introduce a comply or explain 
requirement for relevant investment 
management firms.

The FRC has also stated that it 
will consider options for producing 
practical guidance on good practice 
engagement between companies and 
investors. 

ICSA to review Higgs 
guidance
The FRC has commissioned ICSA to 
lead work on updating the good 
practice guidance from the 2003 
Higgs Report. The relevant guidance 
was originally included as a series of 
appendices to the 2003 Combined 
Code. However, it is now published 
in a separate FRC publication, Good 
Practice Suggestions from the Higgs 
Report, which can be found via a link 
at the bottom of the page at www.
frc.org.uk/corporate/combinedcode.
cfm.

Company boards are not required 
to follow the Higgs Guidance. It is 
merely intended to assist them in 
implementing the relevant provisions 
of the Code. It includes guidance on:

the role of the chairman;
the role of non-executive directors;
the principal duties of the 
remuneration committee;
the principal duties of the 
nomination committee;
performance evaluation;
a pre-appointment due diligence 
checklist for new board members;
a sample letter of non-executive 
director appointment; and
an induction checklist.

ICSA was one of the main contributors 
to the Higgs Guidance when it was 
first published, and will establish 
a working group to develop the 
updated guidance on the FRC’s behalf. 

ICSA has welcomed the proposals 
in the FRC consultation, particularly 
the emphasis on the collective 
responsibility of boards. ICSA chief 
executive David Wilson said: ‘The 
results of the important work ICSA 
has been commissioned to undertake 
for the FRC on updating the Higgs 
Guidance will form a key part of the 
FRC’s overall package of proposals.’

•
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Combined Code: final recommendations
Continued from page 1
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The procedures for issuing new shares 
under the Companies Act 2006 (2006 
Act) are potentially much simpler 
than under the Companies Act 1985 
(1985 Act). Companies incorporated 
under the 2006 Act (i.e. on or after 1 
October 2009) can take full advantage 
of the new regime immediately. 
However, companies incorporated 
under any previous Act (i.e. before 1 
October 2009) must pass through a 
number of hoops before they can do 
so. This article explains the difference 
between the new and old rules and 
the transitional provisions that apply 
to companies incorporated before 
1 October 2009. Throughout the 
article, we refer to these companies 
as ‘existing companies’ as they were 
companies that were already in 
existence on 1 October 2009, the date 
on which the new regime came into 
force and on which it first became 
possible to incorporate a company 
under the 2006 Act.

Authorised share capital
Under the 1985 Act, every company 
limited by shares was required 
to include in its memorandum of 
association a clause setting out its 
‘authorised share capital’, which 
operated to limit the amount of share 
capital that the company could issue. 
A typical clause for a small private 
company would say something like, 
‘the share capital of the company is 
£100 divided into 100 shares of £1 
each.’ A company with such a clause 
could not issue any more than 100 £1 
shares without increasing the amount 
stated as its authorised share capital. 
If authorised by its articles to do so, 
a company could effect this increase 
by ordinary resolution and, on doing 
so, was required to file a copy of 
the resolution at Companies House 
together with a notice of the increase 
on Form 123 (s. 121 & 123, 1985 Act).

Under the 2006 Act, the concept 
of authorised share capital has been 
abolished. Companies incorporated 

under the 2006 Act are not required 
to adopt an authorised share capital 
clause at all, although they can 
still voluntarily place a limit on the 
amount of share capital which can be 
issued by making suitable provision in 
their articles.

For existing companies, the 
authorised share capital clause is 
now deemed to form part of the 
company’s articles rather than its 
memorandum by virtue of s. 28 of 
the 2006 Act. It is also treated as 
a provision setting the maximum 
amount of shares that may be allotted 
or issued by the company.

However, as there is nothing in 
the Act which requires any company 
to have an authorised share capital 
clause, it can be amended or deleted 
in the same way as any other article 
provision. In the ordinary course 
of events, this would require a 
special resolution. However, existing 
companies are allowed to amend 
or revoke the clause by ordinary 
resolution by virtue of a transitional 
provision contained in para. 42 of 
Schedule 2 to the Eighth Companies 
Act 2006 Commencement Order (SI 
2008/2860). [All of the transitional 
provisions referred to in this article 
from Schedule 2 to SI 2008/2860 are 
reproduced on page 5.]

Accordingly, when an existing 
company sets out to issue new shares 
for the first time under the 2006 Act 
it may need to decide (if it has not 
already done so) whether to keep 
its authorised share capital clause or 
whether to revoke it so that there is 
no limit.

If it decides to keep the clause, it 
may need to increase the limit in order 
to proceed with the new share issue. 
If it decides not to keep the clause, it 
could revoke it by ordinary resolution 
in accordance with para. 42 and/or 
delete it by following the procedures 
for amending the articles. 

Before deciding which option to 
take, it will be necessary to take into 
account whether the directors will be 

required to seek authority from the 
members under the 2006 Act in order 
to effect a new issue of shares. 

It should be noted that an existing 
company that wishes to retain its 
authorised share capital clause can 
increase the amount stated in the 
clause as its authorised share capital 
or vary the way in which that share 
capital is divided up by ordinary 
resolution by virtue of para. 42 of  
Sch. 2 to SI 2008/286.

Authority to allot
Allotment is the crucial stage in 
the share issue process at which 
the company enters into a binding 
contract with subscribers for the issue 
of new shares. Under the 1985 Act, 
it was an offence for the directors 
of any company to allot new shares 
unless they had been authorised to do 
so by a resolution of the members or 
by the company’s articles. 

This is also generally the case under 
the 2006 Act, subject to the following 
exceptions. The directors of a private 
company incorporated under the 2006 
Act, which has only one class of share, 
do not need to be given authority 
in order to allot new shares of the 
same class (s. 550, 2006 Act). This rule 
does not automatically apply to an 
existing private company. However, 
such a company may adopt the rule by 
passing an ordinary resolution to that 
effect (SI 2008/2860, Sch. 2, para. 43).

In all other cases, the directors 
of a company are not permitted to 
exercise any powers of the company 
to allot shares in the company (or 
securities convertible into shares) or 
to grant any right to subscribe for 
shares unless they are authorised to 
do so by a resolution of the company 
or by the articles of association (s. 
549 as amended by SI 2009/2561). 
This restriction does not apply in the 
case of subscribers’ shares that were 
taken on in the formation of the 
company, the allotment of shares (or 
the grant of rights to subscribe for or 
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convert securities into shares) under 
an employees’ share scheme and the 
allotment of shares pursuant to rights 
to subscribe for, or convert securities 
into, shares in the company. For this 
purpose the sale of treasury shares by 
the company is treated as if it were an 
allotment. 

In relation to an existing company, 
an authority to allot in force 
immediately before 1 October 2009 
under ss. 80 or 80A of the 1985 Act 
(or the equivalent provisions in the 
Northern Ireland Order) has effect on 
and after that date as if given under 
s. 551 of the 2006 Act (SI 2008/2860, 
Sch. 2, paras. 44 and 45). 

The required authority under  
s. 551 may be either conditional or 
unconditional and may authorise the 
directors to allot shares in specified 
circumstances, or may be expressed in 
more general terms. It must, however, 

state the maximum amount of shares 
which may be allotted thereunder and 
the date on which it will expire, which 
must be not more than five years from 
the date of the resolution, or, if the 
authority is contained in the articles 
of association adopted at the time 
of incorporation, not more than five 
years from the date of incorporation 
of the company.

The authority may be given by 
ordinary resolution and, even if given 
by special resolution or in the articles 
of association, may be revoked, varied 
or renewed by ordinary resolution. 
Any resolution renewing an earlier 
authority must again specify an expiry 
date, within five years from the date 
of the renewal resolution, and must 
state the amount of securities which 
may be allotted (or the amount 
remaining to be allotted). A copy of 
any resolutions giving authority to 

allot must be filed with the Registrar 
and attached to any copies of the 
articles (ss. 29 and 30).

If the terms of the authority 
given so permit, the directors may 
allot securities after the expiry of 
the authority if the securities are 
allotted in pursuance of an offer or 
agreement made by the company 
before the authority expired. If 
securities are allotted without the 
required authority this does not 
affect the validity of the allotment, 
but any director knowingly and 
wilfully permitting or authorising such 
allotment will be guilty of an offence.

Procedural checklist for a 
share issue under 2006 Act
A 	 Authorised share capital
1. 	 If the company was incorporated 

under the 2006 Act (i.e. on or after 
1 October 2006), after checking 
whether the articles contain a 
voluntary limit on the amount 
of share capital which may be 
allotted, proceed to B (Authority 
to allot). If they contain such 
a limit and the limit would be 
breached by the proposed issue 
the relevant article will need to be 
amended by special resolution.

2.	 If the company was incorporated 
under a prior Companies Act check 
whether the authorised share 
capital clause has already been 
deleted or revoked and, if so, 
proceed to B (Authority to allot).

	 [Note: Any resolution(s) to delete 
or revoke the authorised share 
capital clause should have been 
filed at Companies House and 
should have been embodied in the 
company’s articles of association.]

3. 	 If the authorised share capital 
clause has not been deleted 
or revoked, check whether the 
amount stated in the clause needs 
to be increased in order to proceed 
with the proposed issue? If not, 
proceed to B (Authority to allot).

4. 	 If the authorised share capital 
clause has been deleted or revoked 
the company must either:
(a)	increase the amount stated as 

the authorised share capital 
(see example resolution 1); or

(b)	revoke the operation of the 
authorised share capital clause 

Example resolutions
1. Ordinary resolution to increase share capital
THAT the capital of the company, as stated in the share capital clause of the 
Company’s memorandum of association (which is now treated as part of the 
articles by virtue of section 28 of the Companies Act 2006 and as a provision 
setting the maximum amount of shares that may be allotted by the Company by 
virtue of SI 2008/2860, Schedule 2, paragraph 42) be increased from £x,xxx to 
£y,yyy.1

1: It is no longer necessary to state how the share capital is divided up using phrases like 
‘by the creation of z,zzz new shares of £x each’. In fact, there is no longer an authorised 
capital to create more of, just a limit on issue. Accordingly, such words are technically 
superfluous, but would probably not defeat the object of the resolution.

2. Ordinary resolution to revoke share capital clause
THAT the provision of the Company’s memorandum of association setting out 
the share capital of the Company, which was in force immediately before  
1 October 2009 and which is now deemed to form part of the Company’s articles 
by virtue of Section 28 of the Companies Act 2006, be revoked pursuant to 
paragraph 42 of Schedule 2 to the Companies Act 2006 (Commencement No. 8, 
Transitional Provisions and Savings) Order 2008 (SI 2008/2860).

3. Ordinary resolution of an existing private company to apply s. 550
THAT the directors of the Company shall have the power to allot shares in 
accordance with Section 550 of the Companies Act 2006 (power of directors to 
allot shares etc: private company with only one class of shares).

4. Ordinary resolution giving directors authority to allot shares under s. 551
THAT with effect from the time of the passing of this resolution the directors 
be unconditionally authorised, pursuant to section 551 of the Companies Act 
2006, to allot shares in the company up to a maximum amount of £ .............. [in 
accordance with the provisions of Article .............. of the articles of association 
of the company] at any time or times during the period of five years from the 
date hereof, and at any time thereafter pursuant to any offer or agreement 
made by the company before the expiry of this authority.

General Note: All of the above resolutions are made subject to the requirements of Part 
3, Chapter 3 of the 2006 Act. Accordingly a copy of the relevant resolution must be filed 
at Companies House (s. 30)and embodied in (or attached to) the company’s articles of 
association (s. 36).
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(see example resolution 2).

B. 	Authority to allot
1. 	 Authority to allot (see example 

resolution 4) is required if the 
company is: 

(a)	a public company;
(b)	a private company with more 

than one class of share in issue; 
or

(c)	 a private company with only 
one class of share in issue but 
which proposes to issue new 
shares of a different class.

2. 	 If the company is a private 
company incorporated under 
the 2006 Act which has only one 
class of share in issue and which 
proposes to issue new shares of 
the same class, authority to allot is 
not required (see s. 550)

3. 	 If the company is a private 
company incorporated under 
a prior Act which has only one 
class of share in issue and which 
proposes to issue new shares 
of the same class, authority to 
allot will be required unless the 
members have previously resolved 
that s. 550 should apply.

	 [Note: It should be possible 
to ascertain from the articles 
and/or from the records held at 
Companies House whether such 
a resolution has been passed as 
this should have been filed at 
Companies House and embodied 
in (or attached to) the articles.]

4. 	 If the company is an existing 
private company with only one 
class of share and it proposes 
to issue shares of the same class 
where there is not an existing 
authority to allot, it could:

(a)	pass an ordinary resolution 
applying s. 550 so that the 
directors do not need to be 
given authority to allot new 
shares of the same class on this 
or any future occasion (see 
example resolution 3); or

(b)	pass an ordinary resolution 
giving the directors authority 
to allot shares in accordance 
with s. 551 (see example 
resolution 4).

Extracts from Schedule 2 to the Companies Act 2006 
(Commencement No. 8, Transitional Provisions and Savings) 
Order 2008 (SI 2008/2860)

Saving for provisions as to amount of authorised share capital
42.—(1) This paragraph applies to any provision of a company’s memorandum 

as to the amount of a company’s authorised share capital that is in force 
immediately before 1 October 2009, as altered by anything done by virtue of 
section 121 of the 1985 Act or Article 131 of the 1986 Order (alteration of share 
capital) and in force immediately before that date.

(2) Any such provision—
(a) is treated on and after 1 October 2009 as a provision of the company’s 

articles setting the maximum amount of shares that may be allotted by the 
company; and

(b) may be amended or revoked by the company by ordinary resolution.
(3) Chapter 3 of Part 3 of the Companies Act 2006 (resolutions and agreements 

affecting a company’s constitution) applies to any such resolution.
(4) Nothing in sub-paragraph (2) affects the power of a company by special 

resolution to adopt new articles, with effect from 1 October 2009 or any later 
date, that makes no provision as to the maximum number of shares that may be 
allotted by the company.

(5) Any such resolution as is mentioned in sub-paragraph (2) or (4) that is 
passed before 1 October 2009 is treated as passed on that date.

(6) An amendment of a company’s articles on or after 1 October 2009 
authorising the directors to allot shares in excess of the amount allowed by any 
such provision as is mentioned in subparagraph (1) has effect although is not 
expressed as amending or revoking it.

Power of directors to allot shares etc: private company with only one class of 
shares (s. 550)

43.—(1) Section 550 of the Companies Act 2006 (power of directors to allot 
shares etc: private company with only one class of shares) applies to an existing 
or transitional company only if the members of the company have resolved that 
the directors should have the powers given by that section.

(2) A resolution under this paragraph may be an ordinary resolution (even if it 
takes the form of an alteration of the company’s articles).

(3) Chapter 3 of Part 3 of the Companies Act 2006 (resolutions and agreements 
affecting a company’s constitution) applies to any such resolution.

(4) Any such resolution passed before 1 October 2009 is treated as if passed on 
that date.

(5) Once the members of the company have resolved, as mentioned in sub-
paragraph (1), the application of section 550 in relation to the company is not 
affected by any subsequent resolution, except one altering the company’s 
articles so as to prohibit (to any extent) exercise of the powers mentioned in the 
section.

44. For the purposes of section 550 of the Companies Act 2006 provisions of 
the articles of an existing or transitional company—

(a) authorising the directors to allot shares in accordance with section 80 of 
the 1985 Act or Article 90 of the 1986 Order, or

(b) added following an elective resolution under section 80A of the 1985 
Act or Article 90A of the 1986 Order and authorising the directors to allot 
shares,

are not to be treated as provisions prohibiting the directors from exercising 
the powers conferred by section 550 in cases to which the authority does 
not extend.

Power of directors to allot shares etc: authorisation by company (s. 551)
45. An authorisation in force immediately before 1 October 2009 under section 

80 or 80A of the 1985 Act or Article 90 or 90A of the 1986 Order has effect on 
and after that date as if given under section 551 of the Companies Act 2006 
(power of directors to allot shares etc: authorisation by company).
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Baroness Hogg 
appointed as next 
FRC chairman
The FRC has announced that its next 
chairman will be Baroness Sarah 
Hogg.

Baroness Hogg will take over from 
the current incumbent, Sir Christopher 
Hogg, on 1 May 2010. She is currently 
the deputy chairman of the FRC, as 
well as being the outgoing chairman 
of 3i Group, a senior independent 
director of BG Group, a non-executive 
director of Cadbury and chair of 
Frontier Economics.

New section 1201 of 
the 2006 Act
The Companies Act 2006 (Substitution 
of Section 1201) Regulations 2009 (SI 
2009/3102), which came into force on 
28 December 2009, have replaced  
s. 1201 of the 2006 Act to ensure that 
it complies with Article 16 (freedom 
to provide services) of Directive 
2006/123/EC.

The new section (when taken 
together with ss. 1200 and 1202 of 
the 2006 Act) has the effect that, 
where an individual or partnership 
carrying on business in the UK under 
a business name does not have a 
place of business in the UK, the 
address that must be disclosed in 
business documents must be a place 
(which need not be in the UK) at 
which service of documents can be 
effected by physical delivery and 
acknowledgement of receipt can be 
obtained. 

SEC imposes new 
disclosure rules
The US Securities and Exchange 
Commission has published new 
rules that will require companies 
listed in the US to make additional 
disclosures. 

The new rules are intended 
to improve disclosure regarding 
risk, remuneration and corporate 
governance. They require disclosure 
in proxy and information statements 
about:

the relationship of a company’s 
compensation policies and 
practices to risk management;
the background and qualifications 
of directors and nominees;
legal actions involving a company’s 
executive officers, directors and 
nominees;
the consideration of diversity in 
the process by which candidates 
for directorship are considered for 
nomination;
board leadership structure and the 
board’s role in risk oversight;
stock and option awards to 
company executives and directors; 
and
potential conflicts of interests of 
compensation consultants.

The new rules will also require 
companies to disclose the result of 
shareholder votes within four days of 
the end of the meeting at which the 
vote was held.

‘Good corporate governance is a 
system in which those who manage 
a company – that is, officers and 
directors – are effectively held 
accountable for their decisions and 
performance,’ says said SEC Chairman 
Mary Schapiro. ‘But accountability 
is impossible without transparency. 
By adopting these rules, we will 
improve the disclosure around 
risk, compensation, and corporate 
governance, thereby increasing 
accountability and directly benefiting 
investors.’

The new rules will become 
effective from 28 February 2010 and 
can be found at www.sec.gov/rules/
final/2009/33-9089.pdf.

European study finds 
governance wanting 
A new report on the state and 
perception of comply or explain in the 
EU has concluded that better practical 
application of the system is required.

The report, the result of a year-
long study by RiskMetrics Group, 
BusinessEurope, and ecoDa, concludes 
that although comply or explain is 
viewed favourably across Europe, it 
is apparent that there are ‘certain 
deficiencies’ that prevent it from 
operating as well as it could.

The principal failing identified is 
that companies are not providing 
sufficient explanation for deviations 
from applicable code provisions. 
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The second most commonly-cited 
problem is a lack of engagement 
by shareholders in providing the 
oversight that comply or explain 
needs in order to function effectively.

The report goes on to make a 
number of detailed suggestions 
for regulators, companies and 
shareholders as well as identifying the 
kinds of member states in which these 
solutions would be most effective.

The report, A Study on Monitoring 
and Enforcement Practices in 
Corporate Governance in the Member 
States, is available at http://ec.europa.
eu/internal_market/company/
ecgforum/studies_en.htm.

New EU Commission
The European Commission has 
announced the names of those who 
will be taking on the key positions 
within its portfolio. The new college 
includes one member from each of 
the 27 member states, 14 of whom 
were part of the previous college. 

In addition to Commission 
President José Manuel Barroso, the 
members of the new Commission are:

Joaquín Almunia: Competition and 
Vice-President of the Commission
László Andor: Employment, Social 
Affairs and Inclusion
Baroness Catherine Ashton: High 
Representative of the Union for 
Foreign Affairs and Security and 
Vice-President of the Commission
Michel Barnier: Internal Market and 
Services
Dacian Ciolos: Agriculture and 
Rural Development
John Dalli: Health and Consumer 
Policy
Maria Damanaki: Maritime Affairs 
and Fisheries
Karel De Gucht: Trade
Štefan Füle: Enlargement and 
European Neighbourhood Policy
Johannes Hahn: Regional Policy
Connie Hedegaard: Climate Action
Maire Geoghegan-Quinn: Research 
and Innovation
Rumiana Jeleva: International 
Cooperation, Humanitarian Aid 
and Crisis Response
Siim Kallas: Transport and Vice-
President of the Commission
Neelie Kroes: Digital Agenda and 
Vice-President of the Commission
Janusz Lewandowski: Budget and 
Financial Programming
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Cecilia Malmström: Home Affairs
Günter Oettinger: Energy
Andris Piebalgs: Development
Janez Potocnik: Environment
Viviane Reding: Justice, 
Fundamental Rights and 
Citizenship and Vice-President of 
the Commission
Olli Rehn: Economic and Monetary 
Affairs
Maroš Šefcovic: Vice-President 
of the Commission for Inter-
Institutional Relations and 
Administration
Algirdas Šemeta: Taxation and 
Customs Union, Audit and Anti-
Fraud 
Antonio Tajani: Industry and 
Entrepreneurship and Vice-
President of the Commission
Androulla Vassiliou: Education, 
Culture, Multilingualism and Youth

For further details, see the Who’s who 
section at http://ec.europa.eu/index_
en.htm.

New data protection 
guidance
The Information Commissioner’s 
Office (ICO) has published new 
practical guidance on data 
protection which attempts to dispel 
certain myths and to clarify the 
responsibilities of bodies that handle 
personal data using clear examples. 
The guidance is split into three 
sections covering:
 

the concepts and definitions 
behind data protection, and the 
application of the data protection 
principles;
an analysis of the eight key 
principles of data protection 
with practical examples of what 
constitutes compliance; and
the rights of individuals and the 
principal exemptions from the Data 
Protection Act.

In a blunt statement at the launch 
of the guidance, Information 
Commissioner Christopher Graham 
said: ‘An awful lot of people think 
they know about data protection, and 
what they think they know is usually 
rubbish.’

The guide can be found at www.
ico.gov.uk/for_organisations/data_
protection_guide.aspx. 
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The ICO has also published a draft 
code for consultation which aims to 
provide companies that collect online 
data with clear and practical advice on 
their obligations. The draft guidance 
applies to companies that engage 
in any of the following activities 
themselves or via third-parties:

collecting a person’s details 
through an online application 
form; 
creating a personal profile of a 
website visitor by analysing his or 
her online activity; 
collecting and using personal data 
for the purposes of marketing 
goods and services online;  
using cloud computing facilities to 
process personal data; or  
profiling individuals for other 
legitimate purposes. 

The consultation, Personal 
Information Code of Practice, can be 
found at http://ico-consult.limehouse.
co.uk/file/1075906. Responses are 
required by 5 March 2010.

FRRP outlines future 
focus
The Financial Reporting Review 
Panel (FRRP) has announced that it 
will focus its attention during 2010 
and 2011 on the annual reports of 
companies in the advertising, media, 
recruitment, information technology 
and commercial property sectors.

For the last two years the Panel, 
which reviews samples of annual 
reports and accounts to ensure they 
comply with both the Companies 
Act and accounting regulations, 
has focused on the banking, house-
building and travel and leisure 
industries.

The FRRP has also indicated that it 
will be pay particular attention to the 
accounting policies used by companies 
in their reporting, especially those 
that impact on the measurement of 
earnings, such as revenue recognition 
and the expensing of costs.

Any material deviations from 
the reporting requirements are 
usually dealt with in an informal and 
voluntary manner. However, the Panel 
has power to secure compliance by 
court order if necessary. To date, no 
court orders have ever been issued.

‘Companies who are seeing their 

•
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business models develop to meet 
the challenges of the recession will 
need to reconsider their revenue 
recognition policies to ensure that 
they still reflect their business 
activities,’ says Panel Chairman Bill 
Knight. ‘The Panel will pay particular 
attention to the accounts of those 
companies which appear to apply 
aggressive policies compared with 
their peers.’

Review identifies 
non-audit services 
weaknesses
The Professional Oversight Board 
(POB) has published its annual review 
of audit firms in the UK. 

The review, undertaken by the 
POB’s Audit Inspection Unit (AIU), 
looks at the policies and procedures 
supporting audit quality in the UK, as 
well as examining in detail the eight 
largest audit firms in the UK. Overall, 
the report states that audit quality 
in the UK is ‘fundamentally sound’ 
and that it was generally satisfied 
with ‘the basis on which significant 
audit judgments were made on the 
individual audits reviewed at the 
firms’.

However, according to the report, 
many major firms need to exercise 
‘greater care in assessing whether it 
is appropriate for them to provide 
certain non-audit services to audit 
clients, in identifying threats to 
their independence and objectivity, 
and in assessing whether proposed 
safeguards are sufficient to reduce 
threats to an acceptable level.’ 

The concern expressed by the 
AIU mirrors the Financial Reporting 
Council’s recent warning that audit 
firms should ‘be cautious before 
entering into arrangements which 
stretch the internal/external audit 
boundary’.

The AIU also suggested that 
there is room for improvement 
regarding policies for dealing with 
long association with clients, direct 
assistance from a company’s internal 
audit staff, and the reporting of audit 
proceedings to audit committees.

The overall report, 2008/9 Audit 
Quality Inspections: An Overview, 
can be found at www.frc.org.uk/pob/
audit/reports.cfm. 
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European business registers
If you want to find out what 
information a UK company has filed 
at Companies House, you can use the 
Companies House website. But where 
would you go if someone asked you to 
find out something about a company 
registered in another EU country? 

You could try one of the links 
provided on the Companies House 
website to the various European 
company registries (see www.
companieshouse.gov.uk/links/
introduction.shtml#reg). 

If, like me, you are linguistically 
challenged, you will probably give 
up fairly quickly as the home page of 
most of the sites will only appear in 
the native language of that country, 
and you will probably be left thinking: 

	 ‘It should be possible to access 
reliable information on companies 
in all Member States, preferably in 
all official languages of the EU. It 
should also be possible to search 
for information on a company or 
a group of companies active in 
different Member States without 
having to access the relevant 
national or regional registers 
one-by-one. The quality of service 
should be at the same level across 
the EU.’

It may come as something of a surprise 
that these are the exact words used 
in a consultation document issued 
by the European Commission – The 
Interconnection of Business Registers. 

The consultation document asks 
whether an improved network 
of the business registers in the 
EU is considered necessary and 
considers possible ways forward. It 
is accompanied by a progress report 
on the interconnection of business 
registers which reveals that the 
Commission has, in fact, been working 
informally with national company 
registries on this problem for nearly 
20 years, but now thinks it may be 
time to bang some heads together. In 
EU parlance this means introducing 
some common rules.

Both documents can be found at 
http://ec.europa.eu/internal_market/
company/business_registers/index_
en.htm.

According to the Commission, 

there is an increasing demand for 
access to information on companies 
in a cross-border context, either for 
commercial purposes or to facilitate 
access to justice. However, while 
official information on companies 
is easily available in the country 
of registration, access to the same 
information from another Member 
State may be hindered by technical or 
language barriers. 

The branches directive (89/666/
EEC) provides a partial solution by 
requiring companies that establish a 
branch in another member state to 
provide a minimum set of information 
in the language of the country where 
they register their branch. In practice 
national registries often find that 
branch registration information is 
out of date and that checks need 
to be undertaken with the registry 
in the home member state on a 
regular basis, e.g. to ensure that the 
parent company still exists. Other 
requirements of EU law, such as 
the cross-border mergers directive 
(2005/56/EC), have also made the 
day-to-day co-operation of business 
registers a practical necessity. 

Cross-border registers
The need for cross-border cooperation 
of business registries was identified 
nearly two decades ago. This led 
to the launch of the European 
Business Register (EBR), a voluntary 
initiative between various national 
business registries supported by the 
Commission (www.ebr.org). Today, 
18 out of the 27 national registries 
of member states (including the UK) 
participate in the EBR, together with 
registries from six other European 
jurisdictions.

As a consequence of its informal 
and voluntary nature, the EBR does 
not have access to sufficient funds 
to accelerate the construction of a 
network covering all member states 
and cannot force national registries 
to participate. Participation is carried 
out on a contractual basis through an 
Information Sharing Agreement which 
requires signatories to share their 
own information but does not require 
them to make information shared by 
other participants publicly available. 

So, whilst Companies House is a 
signatory, and provides UK company 
information to other EBR participants, 
it does not provide access in the 
UK to the information that other 
national registries share with it. Or, 
at least it does not do so directly. 
What it has done instead is to appoint 
an authorised distributor of EBR 
information called GBRDirect (www.
gbrdirect.co.uk). 

You can already use GBRDirect 
to obtain company information 
shared by most EBR participants. 
You obviously have to pay for the 
privilege. However, a significant part 
of the fee is remitted to the national 
registry whose information you access. 

If all national registries were 
required to participate in the EBR 
network, you would be able to access 
information on any EU company 
through services like GBRDirect. This 
would not solve all of the problems 
faced by company registries. However, 
the EU has proposed other solutions 
to these that we need not concern 
ourselves with.
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