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Combined Code review 
consultation response
Participants in the 2009 Combined Code review have been 
responding to the Financial Reporting Council’s (FRC) second 
consultation, asking how far Walker’s proposals on banking 
governance should be applied to the corporate sector as a whole.

ICSA’s own response to the FRC 
generally rejects the idea of amending 
the Code to adopt the Walker Review 
proposals:

that NEDs should give a minimum 
time commitment of 30–36 days;
that the chairman should be 
expected to commit not less than 
two-thirds of his or her time to the 
company and should be proposed 
for election on an annual basis; and
that boards should establish 
separate risk committees and be 
served by a CRO (chief risk officer).

However, ICSA welcomes the Walker 
Review proposals which would:

further define the role of the 
chairman and senior independent 
director (possibly in separate non-
binding guidance);
require the chairman of the 
remuneration committee to stand 
for re-election in the following 
year where the last non-binding 
AGM resolution on a remuneration 
committee report attracted less than 
75 per cent of the total votes cast;
require NEDs to be provided with 
thematic business awareness 
sessions and personalised induction 
and development;
require boards to provide 
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dedicated support for NEDs;
require boards to undertake a 
formal and rigorous evaluation of 
their performance with external 
facilitation every three years; and
extend the remit of the 
remuneration committee to cover 
all aspects of remuneration policy 
which could influence the group’s 
risk profile and to senior executives 
whose total remuneration exceeds 
a threshold set by the board.

ICSA also recommends that the 
current Code provision which seeks to 
prevent NEDs from serving for more 
than nine years should be dropped.

The ICSA’s response can be 
viewed at www.icsa.org.uk/knowl-
edge/consultations/2009/09.12B, and 
should be read in conjunction with 
its first submission to the FRC (dated 
May 2009), which contains detailed 
proposals on the role and status of 
the company secretary (see www.
icsa.org.uk/knowledge/consulta-
tions/2009/2410), and its report on 
Boardroom Behaviour (prepared for 
the Walker Review), which provides 
further essential reading (see www.
icsa.org.uk/knowledge/consulta-
tions/2009/2417).

According to the first findings of a 
joint survey conducted by ICSA and the 
European Confederation of Directors’ 
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Associations (ecoDa), boards could be 
better supported by:

better induction and training at 
board level, including further 
clarification of expected 
boardroom behaviour and roles;
more formal support for the board, 
including promoting a more formal 
role for the board support officer;
greater access to information and 
sharing of best practice; and
strong leadership from chairmen.

The full results of the survey, which 
also sought to identify the types of 
board support roles currently in place 
throughout Europe, will be available 
shortly. To register interest, contact 
pressoffice@icsa.co.uk.
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FRC publishes revised 
guidance on going concern
The FRC has published updated 
guidance for directors on going 
concern.

The new Guidance applies to 
accounting periods ending on or after 
31 December 2009 and will replace 
the Guidance for Directors of Listed 
Companies issued in 1994. It will also 
result in the withdrawal of the interim 
guidance issued in 2008 and 2009 in 
the form of the Update for Directors 
of Listed Companies and the Guidance 
for Directors of Smaller Companies.

The Guidance is designed to 
be relevant to the annual going 
concern assessment that must be 
carried out by directors of all UK 
companies, including those that 
apply the Financial Reporting 
Standard for Smaller Entities (FRSSE). 
For companies that are traded on 
a regulated market the Guidance 
will apply to both their annual and 
half-yearly financial statements, 
although it does not apply to interim 
management statements required by 
Disclosure and Transparency Rule 4.3.

The Guidance is based on three 
principles covering the process 
which directors should follow when 
assessing going concern, the period 
covered by the assessment and the 

disclosures on going concern and 
liquidity risk (see below). Separate 
standards and guidance are issued 
by the Auditing Practices Board 
to address the work of auditors in 
relation to going concern.

The Guidance significantly reduces, 
but does not completely eliminate, 
inconsistencies between UK practice 
and International Financial Reporting 
Standards (IFRS). However, the FRC is 
hoping that the IASB will adopt the 
same principles in the near future.

Making an assessment 
Going concern is a fundamental 
accounting concept that underlies the 
preparation of financial statements 
of all UK companies. Under the going 
concern concept it is assumed that a 
company will continue in operation 
and that there is neither the intention 
nor the need either to liquidate it or 
to cease trading. 

Under all applicable accounting 
standards (whether the FRSSE, UK 
GAAP or IFRS as adopted by the EU) 
directors of UK companies must satisfy 
themselves whether it is appropriate 
to prepare financial statements on a 
going concern basis. If the directors 

consider that the company might no 
longer be a going concern they may 
need to take legal advice. 

Directors of small companies are 
not relieved from the obligation 
to assess going concern when they 
prepare annual financial statements, 
although the procedures necessary 
to make such an assessment will 
generally be less complex than would 
be the case for larger companies. 

According to the Guidance, 
directors should plan their assessment 
of going concern as early as 
practicable, including deciding on the 
processes, procedures, information, 
analyses and board papers that will 
be needed. These plans should also 
address the evidence to be obtained, 
including identifying any potential 
remedial actions that may need to be 
addressed, to support their conclusion 
prior to their approval of the annual 
or half-yearly financial statements.

Early discussions with the 
company’s auditor about these plans 
may help minimise the risk of last-
minute surprises. It is also likely to 
be helpful if a draft of the relevant 
disclosures about going concern and 
liquidity risk is prepared and discussed 
with the auditor well before the end 
of the reporting period. 

Directors must evaluate which 
one of three potential conclusions 
is appropriate to the specific 
circumstances of the company 
(see table on page 3) based on 
a consideration of the facts and 
circumstances of the company.

The FRC Guidance clarifies that 
the absence of confirmations from 
lenders does not of itself necessarily 
cast significant doubt upon the ability 
of the company to continue as a going 
concern, nor require the auditor 
necessarily to refer to going concern 
in its auditor’s report. 

It also states that the fact that a 
subsidiary has no realistic alternative 
but to cease trading may not of itself 
prevent the parent company from 
producing financial statements on 
a going concern basis, although this 
would be likely to trigger specific 

The going concern principles
1.  Assessing going concern
Directors should make and document a rigorous assessment of whether the 
company is a going concern when preparing annual and half-yearly financial 
statements. The process carried out by the directors should be proportionate in 
nature and depth depending upon the size, level of financial risk and complexity 
of the company and its operations.

2.  The review period
Directors should consider all available information about the future when 
concluding whether the company is a going concern at the date they approve 
the financial statements. Their review should generally cover a period of at 
least 12 months from the date of approval of annual and half-yearly financial 
statements.

3.  Disclosures
Directors should make balanced, proportionate and clear disclosures about 
going concern for the financial statements to give a true and fair view. Directors 
should disclose if the period that they have reviewed is less than 12 months from 
the date of approval of annual and half-yearly financial statements and explain 
their justification for limiting their review period 
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provisions of the FRSSE, UK GAAP 
and IFRS, such as a requirement to 
perform impairment reviews, and to 
require additional disclosures. 

The review period 
The FRSSE and UK GAAP provide that 
disclosure should be made where 
the review period considered by 
the directors is less than 12 months 
from the date of approval of the 
annual financial statements. Directors 
applying the FRC Guidance when 
preparing IFRS annual and half-yearly 
financial statements and UK GAAP 
half-yearly financial statements are 
also expected to make this disclosure 
in these financial statements. 

The practical effect of these 
requirements will usually be that 
directors of UK companies will adopt 
a review period of not less than 12 
months from the date of approval 
of annual and half-yearly financial 
statements but, in rare cases, when 
they do not they should explain why.

Disclosures 
The FRSSE, UK GAAP and IFRS require 
explicit disclosure of the material 
uncertainties that directors are aware 
of arising from their assessment 
of going concern that may cast 
significant doubt on the company’s 
ability to continue as a going concern. 

Disclosure also needs to be 
made about liquidity risk, other 
uncertainties and key assumptions 
concerning going concern necessary 
to give a true and fair view. In 
addition, disclosure of principal risks 
and uncertainties must be made in 
the directors’ report by medium and 
large-sized companies.

The auditor is required to make 
its own assessment of the directors’ 
conclusion on going concern. If the 
auditor concludes that a material 
uncertainty exists related to events 
or conditions that, individually or 
collectively, may cast significant doubt 
on the entity’s ability to continue as a 
going concern, it is required to modify 
the auditor’s report, even if the 
material uncertainty is explained fully 
by the directors. 

Going Concern and Liquidity Risk: 
Guidance for Directors of UK Compa-
nies 2009 can be found at www.frc.
org.uk/corporate/goingconcern.cfm, 
together with related consultations 
and feedback statements.

Summary of the effect of the different conclusions 
The combination of the facts and circumstances at the date of approval of 
the financial statements will generally result in one of the following three 
conclusions that lead to specific disclosures: 

Conclusion Resulting disclosures Consequence(s) for the 
auditor’s report

No material uncertainties 
related to events or 
conditions that may 
cast significant doubt 
about the ability of the 
company to continue as a 
going concern have been 
identified by the directors.

Going concern is presumed 
in preparing financial 
statements. Disclosure 
will need to be made 
about liquidity risk, other 
uncertainties and key 
assumptions concerning 
going concern as 
necessary.
Disclosure of principal risks 
and uncertainties will be 
needed in the directors’ 
reports of companies other 
than small companies.
The Listing Rules require 
that a statement be made 
that the business is a going 
concern, together with 
supporting assumptions as 
necessary.

Unmodified report, 
provided the auditor 
concurs with the directors’ 
assessment and supporting 
disclosures.

Material uncertainties 
related to events or 
conditions that may 
cast significant doubt 
about the ability of the 
company to continue as a 
going concern have been 
identified by the directors, 
but the going concern 
basis remains appropriate.

Disclosures explaining 
the specific nature of the 
material uncertainties that 
may cast significant doubt 
and explaining why the 
going concern basis has 
still been adopted.
Other disclosures will have 
to be made as described 
above.
The Listing Rules require 
that a statement be made 
that the business is a going 
concern together with 
supporting assumptions or 
qualifications as necessary.

Modified report including 
an emphasis of matter 
paragraph highlighting 
the existence of material 
uncertainties that may 
cast significant doubt, 
provided the auditor 
concurs with the directors’ 
assessment and supporting 
disclosures.

The going concern basis 
is not appropriate as 
the company has no 
realistic alternative but 
to cease trading or go 
into liquidation, or the 
directors intend to cease 
trading or place the 
company into liquidation.

Disclosures explaining the 
basis of the conclusion and 
the accounting policies 
applied in preparing 
the financial statements 
on other than a going 
concern basis and any 
uncertainties about the 
carrying amounts of assets 
and liabilities.

Unqualified opinion 
provided that the financial 
statements contain the 
necessary disclosures and 
the auditor considers the 
basis to be appropriate 
to the specific facts and 
circumstances. The auditor 
may include an emphasis 
of matter paragraph. 
If the decision and its 
implications are not 
adequately explained the 
auditor may determine 
it necessary to modify its 
opinion.

Text show in italics sets out relevant requirements of the Listing Rules. These 
requirements are applicable only to listed UK companies.
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Notices of meetings during 
the postal strikes
Companies that need to call a general 
meeting during the ongoing postal 
strikes must still ensure that the notice 
is validly sent.

Section 308 of the Companies 
Act 2006 provides that notices of 
general meetings can only be sent to 
shareholders (a) in hard copy form, 
(b) in electronic form, or (c) by means 
of a website (or a combination of 
the above). In the case of website 
communications, the Act requires the 
company to notify members of the 
fact that notice has been published 
on the website. This notification will 
need to be sent in hard copy form 
unless the members have agreed to 
accept it in electronic form. In other 
words, it will probably need to be 
sent by post to at least some of the 
members.

The problem that companies face 
is that the normal rules on deemed 
delivery and service of documents 
sent by post may not apply during 
a postal dispute. Articles commonly 
contain a provision specifying when 
notices sent by post by the company 
are deemed to be served (usually 48 
hours after posting). In the absence 
of any provision in the articles, the 
deemed delivery provisions in s. 1147 
of the 2006 Act apply. 

If a company attempts to post the 
notice on the last available date for 
posting only to find that it is unable 
to do so because of a postal strike, 
the deemed delivery provisions will 
obviously not save the day and the 
notice would accordingly be invalid.

Articles (such as reg. 115 of Table 
A) typically impose a condition that 
the company must be able to prove 
that the notice was ‘properly posted’ 
in order for the deemed delivery 
provisions to apply. The same is the 
case under s. 1147 of the 2006 Act.

On a literal reading of such 
provisions, one might expect that a 
notice is properly posted when it has 
been accepted by the Post Office for 
delivery and that once it gets into the 

system, it does not matter how long it 
takes for it to be delivered.

However, it has been held that 
a provision in a company’s articles 
(similar to reg. 115 of Table A) which 
stated that notices shall be deemed 
to have been served a certain period 
after posting did not apply where 
disruption to the postal service was 
such that placing the letters in a 
letter-box could not reasonably be 
expected to result in delivery to 
members within that time (Bradman v. 
Trinity Estates plc [1989] BCLC 757). 

Accordingly, it cannot necessarily 
be assumed that notices will be 
deemed to be delivered if there is 
a postal strike that causes severe 
disruption during the service period.

It is possible that, in the case 
of partial disruption to the postal 
system, it is still be possible to rely 
on the deemed service provisions. 
However, it would be sensible to post 
the notices a good deal earlier than 
normal and to take legal advice as 
to whether they would be deemed 
to have been served in view of the 
existing state of the postal system.

In order to avoid uncertainty, 
companies should consider delaying 
the meeting until after the strikes 
end or, if that is not possible, consider 
alternative methods of sending hard 
copy notices, such as courier services.

Most lawyers are advising that it is 
no longer possible to give notice by 
placing an advertisement in a national 
newspaper, even if this is specifically 
provided for by the company’s 
articles. This is supposedly because 
notice by advertisement is not one 
of the methods provided for by s. 
308 of the 2006 Act. Whether or not 
this is the case, it would appear to be 
dangerous to rely on this as the sole 
method of giving notice. However, it 
might be useful as a back-up to ensure 
maximum publicity for the meeting, 
particularly in circumstances verging 
on severe disruption. A tenuous case 
can be made to say that a notice given 

by advertisement is a notice in hard 
copy form and that the company 
communication provisions in Schedule 
5 of the 2006 Act do not necessarily 
preclude the possibility of service in 
this manner if provision is made in the 
articles, to which the members can be 
deemed to have agreed.

Cross-references in articles 
to the model articles
BIS has published an FAQ which 
confirms that provisions of the model 
articles can be incorporated into 
a company’s articles by reference, 
even if the model articles in question 
are not the default articles for that 
company (see www.berr.gov.uk/
whatwedo/businesslaw/co-act-2006/
faq%20Act%202006/page38503.
html).

BIS has always accepted that this 
is possible in relation to the default 
model articles that apply to the 
company. However, it had previously 
indicated that companies wishing 
to adopt provisions from a different 
set of model articles (e.g. a private 
company wishing to incorporate 
provisions from the model articles 
for public companies) needed to set  
them out in full in its own articles. 

Senior accounting officers
HMRC has published final guidance 
on the duties of senior accounting 
officers (SAOs) under Schedule 46 of 
the Finance Act 2009 to ensure that 
qualifying companies establish and 
maintain appropriate tax accounting 
arrangements. The guidance (at www.
hmrc.gov.uk/largecompanies/sao-
large-companies.htm) gives practical 
examples of the steps SAOs will be 
expected to take in order to avoid 
personal penalties and confirms that, 
in the first year, SAOs will generally 
be treated as having taken reasonable 
steps to ensure compliance.
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APB consults on non-
audit services
The Auditing Practices Board (APB) 
has issued a consultation document 
which asks whether the provision 
of non-audit services reduces the 
independence of auditors.

The consultation is the APB’s first 
step in reacting to criticisms levelled 
by the Treasury Select Committee in 
its report on the banking crisis.

In its report the Committee said: 
‘We strongly believe that investor 
confidence, and trust in audit would 
be enhanced by a prohibition on audit 
firms conducting non-audit work for 
the same company, and recommend 
that the FRC consult on this proposal 
at the earliest opportunity.’

The consultation does not seek 
views on any particular non-audit 
service currently offered by audit 
firms. Instead, it seeks views on the 
topic generally, as well as suggesting 
a number of broadly-drawn solutions 
including a complete prohibition, 
the imposition of extra requirements 
through Ethical Standards for 
Auditors, extra disclosure or ‘more 
active’ corporate governance.

The consultation can be found at 
www.frc.org.uk/apb/publications/
pub2123.html. Comments are required 
by 29 January 2010.

New audit standards 
issued by APB
The APB has released its new 
International Standards on Auditing 
(ISAs) for UK and Ireland.

The release includes 33 new ISAs, a 
new International Standard on Quality 
Control 1 (ISQC1) and a revised 
Statement of Scope and Authority of 
APB Pronouncements.

The new standards completely 
replace the existing standards, and 
will apply to audits of financial 
statements for financial years ending 
on or after 15 December 2010.

Some of the new standards have 
simply been clarified, while others 
have been substantially revised. The 
APB has produced a paper which 
summarises and explains the main 
changes – though the APB cautions 
readers that this cannot be used as 
a substitute for reading the new 
standards themselves.

The summary paper is available 
at www.frc.org.uk/apb/publications/
pub2129.html. The new standards 
themselves can be found at www.frc.
org.uk/apb/publications/isa/oct2009.
cfm.

FRC added to 
whistleblowing list 
The FRC, along with three of its 
operating bodies, was added 
to the list of bodies covered by 
whistleblowing provisions with 
effect from 1 October 2009. The 
FRC, the Accountancy and Actuarial 
Discipline Board (AADB), the Financial 
Reporting Review Panel (FRRP), and 
the Professional Oversight Board 
(POB) are now included on the list 
of bodies to whom employees may 
safely disclose information regarding 
wrongdoing by their employer.

The change, brought about 
by the Public Interest Disclosure 
(Prescribed Persons) (Amendment) 
Order 2009, means that individuals 
are now protected if they make a 
qualifying disclosure in good faith 
to any of those bodies provided that 
they reasonably believe that the 
information disclosed is substantially 
true and that the wrongdoing 
falls within the scope of the FRC’s 
responsibilities.

CESR guidance on 
interim management 
statements
The Committee of European Securities 
Regulators (CESR) has published 
guidance, in the form of FAQs, on 
the content of interim management 
statements (IMS). The guidance states 
that:

material events for the purposes 
of an IMS would include any 
inside information previously 
announced, and any other 
information that may reasonably 
be expected to affect investment 
decisions regarding the issuer, 
such as material new contracts or 
transactions, financial performance 
out of line with expectations, or a 
change in dividend policy;
details of the issuer’s financial 
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position in an IMS could include 
information (either narrative or 
giving numbers) on the balance 
sheet, gearing, assets, liabilities, 
debt ratios, dividend yield etc. It 
may also be useful to include key 
performance indicators. Issuers 
should ensure that any information 
is given on a basis that is consistent 
with their other reporting so that 
investors can effectively assess the 
information;
there is no requirement to include 
financial data in numerical form, 
but if an issuer does so, and cannot 
provide accurate figures as at 
the date of publication, it should 
provide a narrative description of 
whether the data has materially 
changed in the intervening period;
it is not acceptable to delay 
the announcement of inside 
information in order to include it 
in a forthcoming IMS, unless the 
normal conditions for delaying 
disclosure are satisfied.

The CESR FAQs can be found at www.
cesr.eu/data/document/09_965.pdf.

Combined Code risk 
provisions still valid
According to a research report 
commissioned by the ICAEW 
Foundation, the Combined Code’s 
principles regarding risk governance 
remain valid and there is no case 
for significant change to the overall 
approach.

The report suggests that the 
situation to be dealt with by 
risk governance in corporates is 
significantly different from that in 
financial services organisations, and 
solutions that are thought to be 
appropriate for financial services 
organisations should not be presumed 
to be suitable for corporates.

Accordingly, proposals made 
by the Walker Review for financial 
services organisations, including the 
establishment of risk committees 
and the appointment of a chief risk 
officer, would not be appropriate for 
the general corporate environment.

Instead, improvements to risk 
governance could be achieved by 
improving the way in which the 
existing Code principles are put 
into practice. This is principally the 
responsibility of company boards 

•

•
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who have two main responsibilities in 
relation to risk: 

To determine and communicate 
to the organisation what 
constitutes acceptable risk-
taking. This is done in a number 
of ways: through the board’s 
explicit acceptance and rejection 
of major risks; by requiring a 
degree of resilience to cope with 
the unexpected; and through 
expressing a consistent attitude 
to risk and control. All are so 
fundamental to a director’s duties 
that they should normally be a 
matter for the entire board.
To oversee the management 
processes for the identification, 
assessment and mitigation of risk 
across the organisation. This is 
something that can reasonably 
be delegated to a committee. The 
audit committee is usually well-
placed to do this and there is rarely 
a critical need for a separate risk 
committee of the board. Some 
do find it useful to use separate 
committees for dealing with 
specific classes of risk that require 
special attention, but this is a 
practical solution for particular 
circumstances and not something 
to be mandated.

The full report is available at www.
icaew.com/index.cfm/route/168247/
icaew_ga/Home/About_us/Latest_
news/Getting_it_right__Latest_news_
_ICAEW/pdf.

Environmental 
reporting guidance
The Government has produced 
guidance to help companies measure 
and report their greenhouse gas 
emissions. The guidance provides 
step-by-step instructions on which 
gases to measure, how to calculate 
final reporting figures, and how to 
report those figures. 

The report also explains why 
companies should report, how they 
can monitor emissions over time, and 
how to set useful emissions targets.

Companies are not required by 
law to publish figures for greenhouse 
gas emissions. However, quoted 
companies are required by the 
Companies Act 2006 to report on 
environmental matters in their 
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business review, and may find the 
guidance useful for these purposes. 

The guidance can be found at 
www.defra.gov.uk/environment/
business/reporting/index.htm.

Money laundering 
regulations review
HM Treasury has announced a review 
of money laundering regulations. 
The review is seeking to assess the 
effectiveness and proportionality of 
the overall regulatory regime and the 
2007 changes, and whether further 
improvements could be made to 
achieve the desired outcomes.

Separate evidence is being sought 
from practitioners who administer the 
regime, and private individuals and 
business customers who suffer the 
consequences of it.

The call for evidence closes on 11 
December 2009. Response forms and 
further details regarding the review 
can be found at www.hm-treasury.
gov.uk/fin_crime_review.htm.

FSA feedback on 
short selling
The FSA has issued a feedback 
statement on its long-term approach 
to short selling. The statement 
summarises responses to its previous 
consultation (CP 09/04 issued in 
Feb 2009) and provides an update 
regarding recent developments and 
the FSA’s likely policy response.

The Committee for European 
Securities Regulators published 
a consultation paper in July 2009 
on a proposal for a pan-European 
short selling disclosure regime. The 
CESR proposals were similar to the 
FSA’s but, as well as requiring public 
disclosure to the market of net 
short positions of 0.5 per cent of the 
company’s issued share capital and 
above, also proposed that when a 
short position reaches 0.1 per cent, a 
private disclosure would have to be 
made to the regulator of the most 
liquid market for the shares in which 
the position was held.

The FSA is waiting until CESR 
publishes its final proposals towards 
the end of 2009 before making its 
own final proposals as it intends to 
align them with the CESR proposals.

However, it has disclosed that it 
intends to pursue transparency by 
requiring disclosure of short positions 
on all equities (not just those in 
financial sector companies) and 
favours a regime based on public 
disclosure of individual positions 
rather than aggregated positions.

The FSA’s feedback statement 
FS 09/04 Short selling: feedback on 
DP09/1 is available at www.fsa.gov.
uk/pubs/discussion/fs09_04.pdf.

First firm prosecuted 
for overseas bribery
A bridge-building firm has become 
the first firm to be prosecuted for 
paying bribes to a foreign official.

Mabey & Johnson admitted that 
it had paid more than £1 million 
in bribes between 1994 and 2001 
in order to secure contracts worth 
between £60 and £70 million. The 
bribes were paid to public officials 
in six countries, including a payment 
to a member of Saddam Hussein’s 
government in 2001/2 that breached 
international sanctions.

The penalties imposed on the 
company, totalling £6.6 million, 
were significantly reduced because 
it reported its own failings to the 
authorities.

FSA overhauls UK 
liquidity regulation
The FSA has published its final rules 
on the liquidity requirements for the 
financial services sector. 

The overhaul, designed to enhance 
firms’ liquidity risk management 
practices, is based on the lessons 
learned since the start of the credit 
crisis in 2007. The new rules will 
require changes to firms’ business 
models. The new requirements are 
designed to protect customers, 
counterparties and other participants 
in financial services markets from the 
potentially serious consequences of 
imprudent liquidity risk management 
practices. 

Specifically, the rules include:

an updated quantitative regime 
coupled with a narrow definition 
of liquid assets;
over-arching principles of self-

•

•
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sufficiency and adequacy of liquid 
resources;  
enhanced systems and controls 
requirements;
granular and more frequent 
reporting requirements; and 
a new regime for foreign branches 
that operate in the UK. 

The qualitative aspects of the new 
regime will be brought into force 
in December 2009. However, the 
FSA will not tighten quantitative 
standards before economic recovery 
is assured. Instead, it plans to phase 
in the quantitative aspects of the 
regime in several stages, over a period 
of several years. The precise amount 
of liquidity that each firm will need 
to hold will be refined over time to 
ensure that the combined impact of 
higher capital and liquidity standards 
is proportionate. 

The structure of the new regime is 
sufficiently flexible to allow the FSA to 
make amendments to reflect any new 
international standards. 

PS09/16: Strengthening liquidity 
standards can be found on the FSA 
website at www.fsa.gov.uk/pages/
Library/Policy/Policy/2009/09_
16.shtml.

Banks agree to G20 
remuneration limits
The UK’s top five banks have agreed 
to abide by the rules on remuneration 
agreed last month at the G20 meeting 
in Pittsburgh. 

Barclays, HSBC, Lloyds, RBS, and 
Standard Chartered have all confirmed 
their commitment to comply with 
the new standards, although the 
banks are already committed to the 
FSA rules on remuneration due to 
come into force on 1 January 2010. 
This further assurance means that 
the banks have agreed to accept 
the changes made to the FSA rules 
to bring them into line with those 
agreed at the G20. The additional G20 
reforms include: 

remuneration for employees in the 
risk function should be determined 
independently of other business 
areas;
for senior executives, as well as 
other employees whose actions 
have a material impact on the risk 
exposure of the firm, 40–60 per 
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cent of variable compensation will 
be deferred over three years, with 
at least 50 per cent in shares or 
share-linked instruments;
multi-year guaranteed bonuses 
should not be part of future 
arrangements – any minimum 
bonus agreements should be 
limited to one year; and
poor performance will lead to a 
considerable contraction of bonus 
payments, including through the 
use of so-called ‘malus’ or clawback 
arrangements.

The principles agreed at the G20 
meeting are largely based on those 
devised by the Financial Stability 
Board, the new international body 
created to steer the financial sector 
away from the behaviours and 
actions that led to the financial 
crisis. Failure by firms to implement 
sound policies in line with the FSB 
implementation standards will result 
in corrective measures by the FSA to 
offset the extra risk of this, including 
requiring additional capital to be 
held.

The new rules will affect all senior 
executive officers and employees 
whose actions have a material 
impact on the risk exposure of the 
firm including, but not limited to, all 
PDMRs.

The full list of remuneration 
reforms can be found at www.
pittsburghsummit.gov/documents/
organization/129870.pdf.

FSA announces new 
code for financial 
reporting disclosure
The FSA has announced that the 
major UK-headquartered banks have 
agreed to implement a tough new 
code for financial reporting disclosure.

The code forms part of proposals, 
designed to enhance investors’ 
confidence in financial reporting and 
to aid their ability to compare and 
contrast banks’ performance.

The FSA is inviting views on the 
application of the code to banks 
and other credit institutions. In 
the meantime the major banks, at 
the FSA’s request, have agreed to 
implement the code in their 2009 year 
end annual reports.

The FSA code of practice can be 
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found at www.fsa.gov.uk/pages/
Library/Policy/DP/2009/09_05.shtml.

FSA publishes further 
analysis on big banks
The FSA has issued a discussion 
paper focusing on policy measures to 
address the problem of systemically 
important, ‘too-big-to-fail’, banks.

The paper identifies the dangers 
posed by those firms that are seen as 
too-big-to-fail or too-big-to-rescue. 
It also outlines the position which 
the FSA is currently proposing in 
international discussions, namely that: 

there is a strong case for applying 
some form of capital (and perhaps 
liquidity) surcharge internationally 
for systemically important banks;
this could be combined with an 
approach to global banking groups 
which places greater emphasis on 
the standalone sustainability of 
national subsidiaries, with overt 
understanding that home country 
authorities will not be responsible 
for the rescue of entire groups;
action should be taken to 
reduce inter-connectedness in 
wholesale trading markets, with 
much over-the-counter (OTC) 
derivative trading moved to central 
counterparties (CCPs), and with 
effective collateral and margin call 
arrangements for bilateral trades;
reform to trading book capital 
should significantly increase capital 
requirements and differentiate 
more strongly between basic 
market making functions which 
support customer service and 
riskier trading activities; and
systemically important banks 
should be required to produce 
recovery and resolution plans 
(‘living wills’) which set out how 
operations would be resolved in 
an orderly fashion. If these plans 
were found to be unsatisfactory, 
regulators could require the bank 
to be restructured to separate the 
retail deposit taking business.

The discussion paper can be found 
on the FSA website at www.fsa.gov.
uk/pubs/discussion/dp09_04.pdf. 

•
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Listing regime review
The FSA has published a policy 
statement and consultation paper 
which sets out rule amendments to its 
proposals to implement a new listing 
regime. The main changes will come 
into force in April 2010. However, 
the FSA has adopted interim changes 
which already allow UK companies 
to apply for listing on the same, 
less onerous, basis as is available to 
overseas companies.

The policy statement and rule 
changes represent a significant stage 
in the FSA’s review of the structure of 
the listing regime which was initiated 
in 2007. Under the rules that will come 
into force in April 2010, the FSA will:

restructure the listing regime 
into two segments, premium and 
standard – the former denoting the 
more stringent super-equivalent 
UK standards and the latter, EU 
minimum standards;
strengthen the corporate 
governance standards for overseas 
companies by requiring overseas 
premium listed companies to 
‘comply or explain’ against the UK 
Combined Code;
require overseas standard listed 
companies to comply with the 
EU Company Reporting Directive 
which requires them, among other 
things, to provide a corporate 
governance statement and to 
describe the main features of 
their internal control and risk 
management systems; and
make the standard listing segment, 
which is only currently for overseas 
companies, available to UK 
companies in order to provide a 
level playing field.

Shareholder approval will generally 
be required to re-categorise a listing 
from premium to standard and vice 
versa. Companies wishing to transfer 
into a new listing category will also 
be required to meet the eligibility 
requirements of that category, so 
that, for example, a commercial 
company wishing to move up from 
a standard listing to a premium 
listing will be required to make a 
clean working capital statement in a 
circular and appoint a sponsor, who 
must provide confirmations regarding 
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the issuer’s compliance and financial 
reporting procedures and the basis of 
its working capital statement.

The standard listing option will be 
available for UK companies that meet 
the 25 per cent free float requirement 
and publish an EU compliant 
prospectus.

A premium listing will remain 
a pre-requisite for inclusion in the 
FTSE UK series indices. Issuers who 
require a premium listing will still 
need to comply with the FSA’s stricter 
requirements (e.g. by demonstrating 
a three year track record on admission 
to listing and complying with the 
continuing obligations on substantial 
and related party transactions).

Under the FSA’s new regime, the 
listing of GDRs on the main market 
will fall within the standard listing 
segment along with debt and other 
non-equity securities. The sole option 
available to investment funds and 
investment companies will be a 
premium listing.

October 2009 rule changes
The FSA has decided to bring forward 
the timetable for making the 
standard segment available to UK 
companies. The relevant rule changes 
to achieve this came into force on 6 
October 2009. The changes enable 
UK companies to apply for what will 
still, somewhat confusingly, be called 
a ‘secondary listing’ until April 2010. 
Such companies would then become 
subject to the amended continuing 
obligations set out in Chapter 14 
of the Listing Rules, which are no 
longer restricted in their application 
to overseas companies, rather than 
Chapter 9. 

UK incorporated companies with 
a secondary listing would only need 
to comply with the minimum EU 
standards and not the additional 
rules that apply to UK companies or 
overseas companies with a primary 
listing. 

This listing option is effectively 
the same as the standard option that 
will be introduced in April 2010, and 
may be of interest to UK companies 
that do not meet the eligibility 
requirements for a primary listing or 
as an alternative to an AIM quotation. 

Further consultation
The FSA is consulting on two further 
proposed April 2010 rule changes:

the draft rule requiring non-UK 
companies in the premium segment 
to offer pre-emption rights to their 
shareholders; and
the draft rule changes to clarify 
that equity securities with a 
standard listing must be admitted 
to trading on a regulated market.

The FSA paper, CP 09/24: Listing 
regime review – Policy Statement 
for CP08/21 and further minor 
consultation, is available at www.fsa.
gov.uk/pubs/cp/cp09_24.pdf.

The FSA is carrying out an exercise 
to allocate all securities to the relevant 
listing category. It expects this to be a 
difficult process for certain categories 
of securities (e.g. preference shares) 
and may need to amend existing 
Listing Rule definitions. If so, it will 
consult on any necessary changes in 
mid-November 2009.
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