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The Companies Act 2006 era
finally dawns

A new Companies Act era dawns on the date it becomes
possible to incorporate a new company under the Act. The
Companies Act 2006 era therefore begins on 1 October 2009.

The commencement of the remaining
provision of the 2006 Act on
1 October 2009 concludes a process
which formally began over ten years
ago with the publication of the first
Company Law Review consultation
document in February 1999.

Ten years may seem like a
long time, but one should not
underestimate the scale of the
undertaking. We now have an Act
comprising of 1,300 sections and 16
schedules, supplemented by about
90 related statutory instruments
and over 200 new company forms.
Inevitably, many of the SIs have been
finalised at the last minute (see page
6) and one or two difficulties have
come to light late in the day, e.g.
regarding statements of capital (see
page 4). However, bearing in mind
the complexity of the changes, the
process has run remarkably smoothly.

The Government’s main task now is
to ensure that companies are aware of
the changes and their consequences.
Companies House has already sent
each of the UK'’s 2.6 million companies
a pocket-sized, fold-out leaflet that
offers ‘a simple guide’ to the key
changes.

According to the leaflet, the key
things they need to know are that:

e directors’ home addresses are now
protected from disclosure;

e company registers can now be kept
at an alternative address (the SAIL);

e it's easier to set up a new company;

e new companies will have different
articles;

e companies must notify Companies
House of any changes they make to
their own articles;

e companies must use the new 2006
Act company forms (old forms will
be rejected);

e companies must file their accounts
one month earlier;

e you must be aged 16 or over to be
appointed as a director;

e private companies do not need to
appoint a company secretary but
can still do so if they wish;

e private companies do not need to
hold an AGM, but can opt to do so;

e private companies can pass written

resolutions;

private companies no longer need

to get a court order to make capital

reductions — they can be supported
by a solvency statement instead.

Is that really all there is to it?

The leaflet does, of course, point
companies towards the excellent
Companies House guidance booklets
(see page 8), which provide a much
more detailed explanation in certain
areas. However, it could be accused of
glossing over one of the most difficult
subjects, namely the impact of the

Act on the memorandum and articles
of association of existing companies.
The leaflet does not even flag this

as an area for concern. The closest it
comes to doing so is to say that if we
amend our articles, we must notify
Companies House.

The Department for Business,
Innovation and Skills (BIS) has, of
course, published separate guidance
on articles (see www.berr.gov.uk/files/
file52852.pdf) and a ream of FAQs
on the subject (see http://tinyurl.
com/ye6aqcr). However, none of
this guidance could be said to have
been written with small companies
particularly in mind. It could be
argued that it is impossible to write
a simple guide for existing private

Continued on page 8.
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Registrar's powers to correct,
remove & replace documents

Part 35 of the Companies Act 2006
gives the Registrar of Companies
power to make rules regarding the
delivery of documents by companies
and wide powers to amend, replace,
remove and annotate information
recorded on the public register.

Registrar's Rules

From 1 October 2009, companies
delivering documents to Companies
House must comply with the
requirements imposed by the
Registrar regarding the form, manner
of delivery and authentication of
those documents. These requirements
are set out in the Registrar’s Rules
2009 which are published on the
Companies House website in four
volumes.

Volume 1 of the Rules deals with
documents delivered electronically,
and sets out which documents
may be delivered using web and
software filing and how they must be
formatted, authenticated and sent.

Volume 2 deals with documents
delivered in paper form, and sets out:

e certain rules on how to complete
paper forms (e.g. in black ink), who
can sign them and where they must
be sent;

e rules for the delivery of paper
copies of the annual accounts (and
other documents) and who must
sign them (replacing the former
statutory requirements in this
regard); and

e when documents are legally
considered to have been delivered
at the various offices.

Volume 3 deals with documents
delivered on a CD-ROM or DVD-ROM
and volume 4 with certificates sent by
electronic means.

Proper delivery

The Registrar may reject a document
which is not properly delivered in

accordance with the Registrar’s Rules
or any other specific requirements of

the Act or other relevant legislation (s.

1072). Under these rules, a document
will not be properly delivered unless:

e it meets all legislative requirements
as to the content of the document;

e it meets all the legislative and
Registrar’s Rules requirements as to
form, authentication and manner
of delivery;

e it has been authenticated and
includes the company name and
number (where required);

e it has met any requirements for
delivery, e.g. it has been sent
electronically where the company
has agreed with the Registrar that
it will only file such documents
electronically;

e it complies with legislative
language requirements and/or
is accompanied by a certified
translation if the document is in a
language other than English;

e it uses only permitted characters
in names and addresses, unless
covered by an exception;

e it has met any Registrar’s

requirements as to certification

or verification of a document as

an accurate or correct copy or

translation; and

it is accompanied by the correct fee

for the filing of the document.

In most cases, the Registrar will reject
any document which is not properly
delivered and will require it to be
corrected. However, the Registrar may
still accept (and register) a document
that does not meet the requirements
for proper delivery (s. 1073). For
example, in a large document, it may
not be apparent to the Registrar that
something is missing or incorrect, and
he may register it without noticing.
Or he may accept a large document
with one small piece of information
missing, if he thinks it is in the public
interest to register it.

However, he will not accept a
document if it is not authenticated,
the fee has not been paid, or where
significant amounts of information
are missing.

Registration of a document
does not cancel any requirement to
deliver it properly. The fact that the
Registrar has accepted and registered
it does not mean that the company
has complied with the original
requirement to deliver it. As a result
the obligation to file the document
continues and any liabilities that arise
from not doing so would still apply
(s. 1073(4)), although daily default
penalties would not continue to
accrue after registration (s. 1073(5)).

The Registrar may decide to take
further action after registration
— for example, if a third party points
out that a document has not been
properly delivered and does not
comply with the statutory obligations.
In such cases the Registrar may write
to the company asking them to deliver
a replacement document. If the
company does not respond, he can
send a notice to them giving them 14
days to file a document that complies
with the relevant requirements.

Replacement documents

The Registrar has a discretionary
power under s. 1076 to accept

a replacement for a document
previously delivered if the original did
not meet the requirements of proper
delivery (see above) or contained
unnecessary material (see below).

The Registrar must be satisfied
that the person delivering the
replacement is the person who
delivered the original, or the
company or LLP to which it relates.
The replacement must comply with
the requirements for proper delivery
and be accompanied by a covering
form (Form RPO1 or LL RP0O1), which
must identify the original and
authorise the replacement. It is not
currently possible to file replacement
documents (or the covering form)
electronically.

The Registrar can decide whether
or not to remove the original
document in these circumstances,
and he will judge each case on its
individual merits. His decision may
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depend on whether it serves the
public interest better to leave the
document on the register or to
remove it.

There would seem to be nothing to
prevent a company from voluntarily
submitting a replacement document
under this regime (i.e. without being
requested to do so by the Registrar).
However, it should be noted that the
Registrar is not under any obligation
to register a replacement document
and may not be allowed to do so
where the Act makes specific provision
for an alternative procedure, e.g. for
the rectification of charges.

Unnecessary material

Sometimes, by mistake, companies
send the Registrar information that
is not necessary to fulfil a statutory
obligation, e.g. a company delivering
its accounts may also mistakenly
attach its internal tax computations.

The Registrar can deal with
unnecessary material in different
ways, depending on whether or not
he notices the material and whether
he can readily separate it from the
rest of the document. If he notices
the unnecessary material prior to
registering the document, and it is
easily removable, (for example an
extra page) he can remove it and
register the document (s. 1074). If
he cannot remove the unnecessary
material, the document will not be
properly delivered and the Registrar
will normally reject it. If he doesn’t
notice the unnecessary material
then it will be registered (with the
risk that someone may spot it after
registration). The Registrar may then
deal with it under the administrative
removal rules.

Informal correction

The Registrar has power to make
informal corrections to a document
which is incomplete or internally
inconsistent before registering it, if
instructed to do so by the company
or LLP to which it relates or the
person who delivered it (s. 1075). This
power will be implemented from 1
October 2009 only in relation to the
registration of company charges. A
correction might be required where,
for example, the prescribed details
on a ‘Particulars of a mortgage or
charge’ (MGO01) form do not agree
with those on the deed itself. The

person registering the document
must first agree to being contacted
and to giving the Registrar whatever
instructions are needed to correct the
document.

Inconsistencies

If the Registrar considers that
information in a document delivered
to him is inconsistent with other
information on the register he must
accept it, but can then take steps to
resolve the inconsistency (s. 1093). For
example, he may receive notice of the
resignation of an officer of a company
or LLP of whose appointment he was
not notified. Inconsistency for these
purposes does not include the form
being incomplete or not signed, or
being in any other way not properly
delivered.

Initially, the Registrar will write
to the company or LLP asking it to
resolve the inconsistency by filing
replacement or additional documents
to correct it. If they do not comply
with this initial request, the Registrar
has the power to issue a formal notice
of inconsistency to them (s. 1094). This
formal notice will:

e state how the information
contained in the document appears
to be inconsistent with other
information on the register; and

e require them to deliver additional
or replacement documents to
resolve the inconsistency within 14
days of the issue of a notice.

Failure to comply with such a notice,
is an offence, for which the company
and its officers may be fined.

Annotation of the register

The Registrar has new powers under
the Act to annotate the register (s.
1081). The purpose of annotations

is to help a searcher to understand
the information on the register more
easily. For example, the Registrar may
annotate the register to show that
there is an inconsistency.

The Registrar must annotate the
register in certain circumstances so
that anyone searching the register is
aware of what he has done, when and
why. When annotating the register,
the Registrar must record:

e the date an original document was
delivered;

¢ the nature and date of a correction
if he has informally corrected a
document under s. 1075;

¢ the date of the replacement of a
document and the fact that it has
been replaced; and

e the date and under what power
he removed any material, and a
description of the material.

Administrative removal

The Registrar can administratively
remove from the register:

e unnecessary material; or

¢ material derived from a document
that has been replaced because it
was not properly delivered or was
replaced following an inconsistency
notice (s. 1094).

There are two clear limits to the
Registrar’s power to remove

material under s. 1094. He cannot
administratively remove from the
register anything he had to accept,
nor material whose registration has
had legal consequences in relation to
the company or LLP as regards:

e jts formation;

e achange of name;

e itsre-registration;

e its becoming or ceasing to be a
Community Interest Company;

¢ areduction of capital;

e achange of registered office;

¢ the registration of a charge; and

e its dissolution.

The Registrar also cannot
administratively remove from the
register a person’s registered service
address for the purposes of s. 1140.
On or before removing any
material (unless the removal is at the
request of the company or LLP), the
Registrar must notify the person who
delivered the material and/or the
company or LLP to which it relates
about what material is to be, or has
been, removed and on what grounds.

Application for rectification

Companies and other interested
parties can require the Registrar

to rectify certain material on the
register by making an application
under an administrative procedure
provided for by the Registrar of
Companies and Applications for

Continued on page 5.
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Treatment of share premium
on statements of capital

From 1 October 2009, companies are
required under the Companies Act
2006 to submit a statement of capital
to Companies House either as a stand-
alone filing (e.g. on formation) or as
an integral part of another form (e.g.
with each annual return and most
forms relating to a company’s share
capital). Companies are also required
to provide any member with a current
statement of capital on request.

The statement of capital is required
to show the total number of shares
of the company and the aggregate
nominal value of those shares,
together with details of the total
number, aggregate nominal value
and rights of each class. None of
these requirements should cause any
particular problems for companies.

However, the statement is also
required to show certain information
which companies may find difficult
to provide, namely the amount paid
up and the amount (if any) unpaid on

FAQ posted on the BIS website

Q. How can I fill in the statement of
capital (e.g. in my annual return) if
I cannot identify the premium on
individual shares?

A. The statement of capital
requirement in the Companies

Act 2006 is intended to provide a
snapshot of a company’s capital
structure. A statement of capital

is required each year in the annual
return, and whenever a company
changes its capital.

We are aware that one of the
details required to be included in
the statement of capital can cause
problems for certain companies that
have a complex history of allotting
shares and managing their capital
structure. In particular, we understand
that in certain circumstances it may
not be possible or meaningful for a
company to identify the amount of
premium paid up on each share.

We are working with the Institute

each share (whether on account of the
nominal value of the share or by way
of premium).

It is the fact that disclosure is
required of the amount of premium
paid on a per share basis that causes
the potential problem. In order to
meet this requirement, a company
would have had to have kept track of
the premium paid on every issue of
shares and of any adjustments to the
share premium account. Shares may
be issued at a different premium from
one issue to next (or at no premium).
A company’s share capital may also
have been the subject of one or more
corporate actions (such as buybacks,
redemptions, share splits, and
consolidations) which necessitated
an adjustment to the share premium
account. It can be difficult to attribute
these adjustments to specific shares,
particularly where the company’s
shares are not numbered, as is the
case with most public companies.

of Chartered Secretaries and
Administrators (ICSA), who first drew
this to our attention, and with other
stakeholders to seek a resolution of
this problem.

In the meantime, we hope that
companies with complex capital
histories will do what they can to
provide numbers in their statements
of capital that provide a pragmatic
allocation of their share premium
reserve between shares or classes of
shares. ICSA has published guidance
on this (available on their website,
www.icsa.org.uk), explaining
the problem and outlining a
recommended approach.

When completing a statement of
capital, in the annual return form
or elsewhere, it is important that a
company does not leave blank the
field for the amount paid up on each
share, or the form will be rejected by
Companies House's system.
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Companies with a simple share
history are unlikely to have any
difficulty completing the figures.
However, many older and/or larger
companies with a more complicated
share history may have difficulty
tracking share premium on a per share
basis and attributing the amount
shown in the share premium account
to particular shares.

The Department of Business,
Innovation and Skills (BIS) is aware
of the problem that some companies
might face and plans, in the longer
term, to review whether any changes
are required to Companies House
forms or the Companies Act 2006.

In the meantime, as stated in an
FAQ on this subject on its website,

BIS has confirmed that companies will
have to do what they can to complete
this element of the statement of
capital. The FAQ recognises that
companies may need to make ‘a
pragmatic allocation of their share
premium reserve between shares or
classes of shares’ and alerts companies
to the fact that ICSA has issued
further guidance on the matter.

ICSA guidance

The relevant guidance — ICSA Guidance
on Statement of Capital - can be found
on the ICSA website. The guidance
states that companies that have the
relevant information can group shares
(within the same share class) by each
unique paid up (or unpaid) amount,
including share premium, to the extent
this is possible. These aggregate values
would fall to be disclosed on the
statement of capital on a line by line
basis. It is recognised this may result in
several, or possibly many, entries with
different paid up amounts, all for the
same share class.

To the extent that it is not possible
for a company to disclose the required
details for all of its shares in a
particular class on this basis (e.g. where
shares have been treated as mutually
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interchangeable within a particular
class and only an aggregated record of
share premium history has been kept,
or where the share premium account
has been reduced without being
allocated to particular shares), the
guidance recommends that companies
could instead take the aggregate
amount of the share premium account
at the date the return is completed,
and divide it by the number of related
shares in issue.

If there is more than one class
of shares issued at a premium, the
share premium account needs to
be allocated between those classes.
For example, a company could do
this by allocating its share premium
account on the basis of the number
of shares in issue for each share class
as a percentage of the total number
of relevant shares in issue (i.e. the
aggregate number of shares in issue
for those classes where some/all of

Registrar's powers to correct,

Continued from page 3.
Striking Off Regulations 2009. The
procedure allows false material
and factual errors to be dealt with
where the matter is straightforward
and uncontested, e.g. where an
unauthorised person has filed
documents changing the registered
office address of a company, most
likely for criminal purposes connected
with identity fraud. The Registrar’s
previous practice was, generally, to
remove information from the register
only on the order of the court.

An application for administrative
rectification can only be made in
respect of material which derives from:

¢ anotice of a proposed officer on
incorporation (under the Act),
or on registration of an overseas
company;

* a notice of proposed members
and designated members on
registration of an LLP;

e alist of persons authorised to
accept service and permanent
representatives of an overseas
company on registration;

e notices of appointment, changes of
details and termination of directors
and secretaries (under the Act);

¢ notices of appointment, changes of
details and termination of members
and designated members of an LLP;

* notices of appointment, changes of
details or termination of a person
authorised to accept service or a
permanent representative of an
overseas company;

¢ a notice of change of a company’s
registered office (under the Act),
or an LLP’s registered office,
and a notice of the change of a
UK establishment address of an
overseas company.

An application can be made to have
such material removed if it:

e derives from anything invalid or
ineffective, or was done without
the authority of the company or
LLP; or

e s factually inaccurate or is derived
from something that is factually
inaccurate or forged.

The application may be made by the
company (or LLP) to which the material
relates, by the person who delivered
the original form or by any other
person to whom the material relates.
However, due to the special legal status
of the registered office address, only
the company or LLP itself can apply
to the Registrar for rectification of a
change to its registered office. This also
applies to a UK establishment address
in respect of an overseas company.
Rectification requests must be
made on Form RP02a or LL RP02a (or
Form RP02b or LL RP02Db, if it relates
to a change of registered office or UK
establishment address). The request
must:

e specify what material is to be
removed from the register and
where on the register it can be
found; and

e confirm that the relevant grounds
for removal have been satisfied.

It should be noted that it may also be
necessary to submit a replacement
document with a rectification request,
e.g. where it relates to a factual
inaccuracy such as a date of birth.

On receipt of an application, the
Registrar must notify the following
that he intends to remove the material
unless he receives an objection within
28 days of the date of the notice:

the shares have been issued at a
premium). A company should adopt
another method if it believes it better
allocates the total share premium
between the relevant share classes.

The key points are that companies
should complete the form in as much
detail as they can, and that they do
not leave any parts of the form blank
as this will lead to automatic rejection
by Companies House.

remove, etc

e all the directors and secretaries of
the company;

¢ the designated members of an LLP;

e the company’s or LLP’s registered
office, or the UK establishment
address of an overseas company;

¢ the presenter of the original
document (if known);

e any other person to whom the
material relates; and

¢ in the case of an overseas company,
every person authorised to accept
service and every permanent
representative.

If there are no objections, the Registrar
will remove the material and annotate
the register accordingly. If anyone
objects to the removal of the material
the process stops. The person objecting
is not required to give any reasons.

In such cases, the Registrar will write
to the applicant and all those other
persons to whom he had previously
given notice, informing them that the
rectification process has ceased. In
order to have the material removed,
the applicant may need to make an
application to the court under s. 1096.

Rectification on court order

The Registrar must remove from the
register any material that the court
directs to be removed (ss. 1096-7).
This may include material:

e that derives from anything that
the court has declared to be invalid
or ineffective, or to have been
done without the authority of the
company or LLP; or

e that a court declares to be factually
inaccurate, or to be derived from
something factually inaccurate, or
forged.
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Companies Act 2006
regulations

The following regulations have been
made under the Companies Act 2006:

Companies (Authorised Minimum)
Regulations 2009 (SI 2009/2425)
impose a new euro equivalent of
057,100 with effect from 1 October
2009 for the purposes of the minimum
share capital requirement for public
companies in s. 763. They also make
provision regarding the application of
the authorised minimum requirements
for the purposes of the Act, including
the provisions which require a public
company to re-register as a private
company where certain events cause
the nominal value of its share capital
to fall below the authorised minimum.

Companies Act 2006 and Limited
Liability Partnerships (Transitional
Provisions and Savings) (Amendment)
Regulations 2009 (SI 2009/2476)
amend the 8th Commencement Order
2008 (SI1 2008/2860) and the Limited
Liability Partnerships (Application

of Companies Act 2006) Regulations
2009 (S1 2009/1804). In particular,
they:

e prevents. 22(2) of the 2006 Act
from coming into force on
1 October 2009;

e replace a number of transitional
provisions and savings relating to
the vesting of property of dissolved
companies and LLPs in the Crown;

e add a temporary saving to prohibit
the use of a business or company
name connected with the Welsh
Assembly.

Companies Act 2006 (Allotment of
Shares and Right of Pre-emption)
(Amendment) Regulations 2009
(S12009/2561) amend provisions of
the Act relating to the exercise by
the directors of a company of the
company'’s power to allot shares

and to the pre-emption rights of
existing shareholders. Section 549
imposes conditions on the exercise

by directors of a company’s power to
allot shares. The Regulations make
amendments to that section to clarify
(as required by Directive 77/91/EEC)
that these conditions do not apply in
any circumstances to the allotment of
shares in pursuance of an employees’
share scheme or to the grant of a

right to subscribe for, or to convert
any security into, shares allotted in
pursuance of such a scheme. They also
make consequential amendments to
the provisions of the Act on pre-
emption rights.

Company, Limited Liability
Partnership and Business names
(Miscellaneous Provisions)
(Amendment) Regulations 2009

(S1 2009/2404) correct errors in

the Company and Business Names
(Miscellaneous Provisions) Regulations
2009 (SI1 2009/1085).

Companies (Unfair Prejudice
Applications) Proceedings Rules 2009
(S1 2009/2469) make provision for the
form, procedure for presentation,
service and return of the petition

to be used in connection with an
application to court in England and
Wales under s. 994 or 995 of the
Companies Act 2006 for an order

on the grounds of unfair prejudice.
They revoke the Companies (Unfair
Prejudice Applications) Proceedings
Rules 1986 (SI 1986/2000), subject to
a transitional provision for petitions
commenced before 1 October 2009.

Companies (Companies Authorised
to Register) Regulations 2009
(S12009/2437) make provision in
connection with the registration of
a company on an application under
s. 1040 of the Act (i.e. a company
not formed under the Companies
Acts but authorised to register). The
Regulations replace the provisions
made by ss. 681 to 682, and 684 to
690 of the 1985 Act and equivalent
provisions of the Companies
(Northern Ireland) Order 1986.

Unregistered Companies Regulations
2009 (SI 2009/2436) specify the
provisions of the 1985 and 2006 Acts
that apply to unregistered companies.

The following regulations have also
been made in relation to EEIGs and
European public companies:

e The European Public Limited-
Liability Company (Employee
Involvement) (Northern Ireland)
Regulations 2009 (Sl 2009/2402)

e The European Public Limited-
Liability Company (Employee
Involvement) (Great Britain)
Regulations 2009 (SI 2009/2401)

e The European Public Limited-
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Liability Company (Amendment)
Regulations 2009 (SI 2009/2400)
¢ The European Economic Interest
Grouping (Amendment)
Regulations 2009 (SI 2009/2399)

The following fees regulations have
also been made:

e The EEIG and European Public
Limited-Liability Company (Fees)
Revocation Regulations 2009 (SI
2009/2492)

e The Registrar of Companies (Fees)
(Amendment) Regulations 2009 (SI
2009/2439)

e The Registrar of Companies (Fees)
(European Economic Interest
Grouping and European Limited-
Liability Companies) Regulations
2009 (S1 2009/2403)

e The Registrar of Companies
(Fees) (Limited Partnerships and
Newspapers) Regulations 2009 (SI
2009/2392)

e The Registrar of Companies (Fees)
(Companies, Overseas Companies
and Limited Liability Partnerships)
Regulations 2009 (SI 2009/2101)

e The European Economic Interest
Grouping (Fees) (Revocation)
Regulations (Northern Ireland)
2009 (SI 2009/315)

Building firms fined
for bid-rigging

Over 100 building companies have
been collectively fined £129.5 million
for rigging bids on contracts.

The fine follows a five-year
investigation by the Office of Fair
Trading (OFT) into the behaviour
of construction firms in over 200
tender processes between 2000 and
2006. The investigation focused on a
practice known as ‘cover pricing’, in
which companies collude to keep bid
prices artificially high.

The OFT identified 12 cases in
which the lowest bidder faced no
real competition, since all other bids
had been fixed, and six cases in which
the winning bidder made illegal
‘compensation’ payments of between
£2,500 and £60,000 to a competing
firm for putting in a higher bid.

Of the 103 companies fined for
their involvement in cover pricing, 86
had their fines reduced for admitting
they were involved and co-operating
with the authorities. The construction
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firms have been given up to three
years to pay their fines (rather than
the normal period of two months), in
recognition of the financial difficulties
currently facing the industry.

For further details, see www.oft.
gov.uk/oft_at_work/enforcement_
regulation/Cartels/construction.

Proposed EU financial
supervision scheme

The European Commission has
officially adopted legislative proposals
to create a new supervisory scheme
for financial markets and institutions.
The proposals would create
a European Systemic Risk Board
(ESRB), whose main function would
be to detect and warn about risks
to the financial system as a whole,
a European System of Financial
Supervisors (ESFS), composed of
national supervisors, and three new
European Supervisory Authorities for
the banking, securities and insurance
and occupational pensions sectors.
The adoption of the proposals by
the Commission marks the beginning
of their passage into law. The full
text of the proposals can be found at
http://ec.europa.eu/internal_market/
finances/committees/index_en.htm.

Employer's duty
to provide pension
benefits

The Government has published draft
Regulations which clarify how the
new obligation on employers to
automatically enrol employees into a
minimum standard pension scheme
will operate.

The new regime will be phased in
over three years. Large employers,
judged by PAYE scheme size, will be
the first to be subject to the automatic
enrolment obligation, starting from
April 2012. Small employers will not
become subject to the requirements
until April 2015.

The draft Regulations contain
details about how employers will
be able to certify existing pension
arrangements as satisfying the
minimum quality requirements.

This includes scope to certify an
arrangement where up to ten per cent

of members fall below the minimum
standard provided no individual
member falls more than five per cent
below that standard.

The consultative draft also reveals
that the Government proposes to
extend the joining window from 14
days to one month and make it easier
to deal with contribution refunds
when employees wish to opt out of
the scheme.

In a separate consultation, the
Department for Work and Pensions
has also proposed changes to make
it easier for companies to restructure
without triggering pension debt
obligations. The proposals would alter
the existing employer debt (section
75) regulations so that companies who
were in the process of restructuring
would be able to avoid triggering an
‘employment cessation event’ (ECE)
and the need to make up any shortfall
in their defined benefit schemes.

The exemption would only apply
to companies meeting certain criteria,
including a ‘restructuring test’, which
would broadly require:

e the corporate assets and employees
of the exiting employer to be
passed to another employer
remaining in the group (the
‘receiving employer’) who would
become responsible for the
exiting employer’s pension scheme
obligations;

e the receiving employer to be
at least as likely as the exiting
employer to meet the scheme
liabilities it is acquiring from the
exiting employer, as well as its own
liabilities; and

e the head office of the receiving
employer to be in the UK.

Other proposals include an option
to allow companies with a relatively
small pension debt to avoid an ECE
and to extend the ECE exemptions to
non-associated companies.

The consultation documents can
be found at www.dwp.gov.uk/
consultations/2009/.

Merger fees double

Merger fees are set to double from
the beginning of October. The fees
are charged in bands according to
the turnover of the target enterprise.
From 1 October 2009, the fees for
each band will be:

e £30,000 where the value of the UK
turnover of the target enterprise
does not exceed £20 million;

e £60,000 where the value of such
turnover exceeds £20 million but
does not exceed £70 million;

e £90,000 where the value of such
turnover exceeds £70 million.

The new fees are payable where the
decision or reference relates to two
or more enterprises which cease to be
distinct on or after 1 October 2009.

For further details, see the
Enterprise Act 2002 (Merger Fees)
(Amendment) Order 2009 at www.
opsi.gov.uk.

Tribunal system
reforms enacted

The Charity Tribunal, the Estate
Agents Panel and the Consumer
Credits Appeals Tribunal ceased to
exist with effect from 1 September
2009. The powers and jurisdictions
of the bodies, along with part of the
Transport Tribunal, were transferred
to the new General Regulatory
Chamber (GRC) of the First-tier
Tribunal. The changes, made as part of
the Tribunals, Courts and Enforcement
Act 2007, mean that initial appeals will
be made to the GRC, while the Upper
Tribunal will hear onward appeals.
Five other tribunals will be transferred
in a second wave in January 2010.

For further details, see the Tribunal
Service's website at www.tribunals.
gov.uk/index.htm.

CIPD remuneration
guidelines

The Chartered Institute of Personnel
and Development has published new
guidance on executive remuneration
which is intended to be applied across
all sectors regardless of size. The
guidance calls upon remuneration
committees to act independently
and take into account issues such
as the market for talent, long-term
strategies and the remuneration
of other employees. It states that
financial incentives should reward
outcomes that lead to sustainable and
measurable value creation.

For further details, see www.cipd.
co.uk/podcasts.
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Companies House to allow iIXBRL accounts

Companies House and HM Revenue
and Customs (HMRC) have issued a
joint statement on their common
approach to the online filing of
accounts and tax computations
using a data format known as Inline
eXtensible Business Reporting
Language (iXBRL).

Companies House already allows
dormant company and abbreviated
accounts to be filed electronically
using an iXBRL format.

It plans to introduce an iXBRL
service for full, unaudited accounts
in the summer of 2010, and aims to
develop its iXBRL capability for all
the main accounts types it receives by
summer 2011.

From 1 April 2011, for any
accounting period ending after 31

March 2010, it will become mandatory

to file company tax returns (including
supporting documentation) online.
HMRC will introduce an iXBRL
service for these purposes in
November 2009. iXBRL will allow

companies and agents to submit

their accounts and tax computations
to HMRC with all branding, stylistic
and terminological preferences in

the human-readable form. The use

of iXBRL will be mandatory when
filing accounts with HMRC as part of
a Company Tax Return for all accounts
prepared under the Companies Act
2006.

Companies with less complex tax
affairs will be able to use software,
provided free on the HMRC website,
which will allow them to meet
their HMRC filing obligations after
mandation.

According to the joint statement,
HMRC and Companies House are fully
committed to aligning their filing
services as closely and as quickly
as possible: ‘We both recognise
that we deal with similar customer
groups in respect of statutory
accounts submission. We want to
minimise the impact on software
developers, companies and agents

Companies Act 2006 era

Continued from page 1.

companies on this subject, save to say
that they probably need to take legal
advice with a view to either amending
their articles or clarifying how they
should be interpreted and applied
under the Act. More could be done

in this regard for companies whose

articles are based on the 1985 Table A.

PROOF

The Companies House leaflet urges
all companies to sign up to PROOF,
which can now be done via the

WebFiling service using the company’s

authentication code (i.e. without the
written consent of each director). It

also warns that even if you are already

a PROOF customer, you will need to

sign on after 1 October 2009 to accept

the new statutory PROOF terms and
conditions.

Companies House guidance

Companies House has produced the
following guidance booklets, all of
which are available on its website:

Company Guidance

GP1 Incorporation and Names

GP2 Life of a Company - Part 1
Annual Requirements

GP3 Life of a Company - Part 2
Event Driven Requirements

GP4 Strike off, Dissolution &
Restoration

GP5 Late Filing Penalties

GP6 Registrar’s Rules and Powers

GP7 Restricting the disclosure of
your address

Limited Liability Partnerships (LLPs)

GPLLP1 Incorporation and Names

GPLLP2 Life of a LLP

GPLLP3 Strike off, Dissolution &
Restoration

GPLLP4 Late Filing Penalties

Other Legislation

GPO1 Oversea Companies

GPO2 Limited Partnership Act

GPO3 Newspaper Libel and
Registration Act

GPO4 EEIGs

GPO5 Conducting Business in Welsh

GPO6 The European Company (SE)

GPO7 Cross Border Mergers

by enabling systems at both HMRC
and Companies House to receive
accounts in iXBRL. Format alignment
of both organisations’ services using
iXBRL will avoid the complexities
and associated expense of producing
substantially similar information in
different formats. This alignment
will also allow HMRC and Companies
House to work together towards
creating an environment using iXBRL
that will enable companies to make
a single online transmission over the
internet for a Company Tax Return
(including attachments) and accounts
for the public record.’

HMRC and Companies House
will both base the development of
their online filing services on the
appropriate taxonomies published
by XBRL UK Ltd (UKGAAP or IFRS, as
adopted by the EU).

The joint statement can be found
at www.companieshouse.gov.
uk/about/pdf/hmrcCommonFiling2.
pdf. For further information on online
filing of corporation tax returns, see
www.hmrc.gov.uk/carter.
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