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FSA finalises remuneration

code of practice

The Financial Services Authority (FSA) has published the final
version of its code of practice for remuneration policies in the

financial services sector.

The new code will apply to large
banks, building societies and broker
dealers in the UK from 1 January
2010, two months later than originally
planned. It will require them to
establish, implement and maintain
remuneration policies consistent
with effective risk management and
sustainability and to ensure that
individual compensation practices
provide the right incentives.

The code consists of eight
principles, which will be used by the
FSA to assess the quality of a firm's
remuneration policies and whether
they encourage excessive risk-taking
by a firm’s employees. The eight
principles cover:

1. the role of bodies responsible for
remuneration policies and their
members (namely remuneration
committees);

2. procedures and risk and
compliance function input;

3. the remuneration of employees in
risk and compliance functions;

4. profit-based measurement and
risk-adjustment;

5. long-term performance
measurement;

6. non-financial performance
metrics;

7. the measurement of performance
for long-term incentive plans; and

8. remuneration structures.

Principle 8 replaces three of the
original draft principles (8, 9, and
10) on remuneration structures

and focuses on the need for the
remuneration structures of senior
employees and risk takers to be
consistent with and promote
effective risk management. The
former draft principles on flexible
bonuses, deferment and performance
adjustment of deferred bonuses are
now expressed as guidance.

The code stipulates that firms
should not enter into contracts with
individuals which provide guaranteed
bonuses for more than one year, and
that, for senior employees, two-thirds
of bonuses should be spread over
three years.

‘The FSA is determined that
banks' remuneration policies should
be consistent with, and promote,
effective risk management,’ says the
FSA's Chief Executive, Hector Sants.
‘The new rules and code of practice,
which will take effect from January
next year, are aimed at achieving this.

‘"Whilst there is general
international agreement on the
need for supervisory action on
remuneration policies and practices,
we will be the first major financial
regulator to take this step. We think
that it is important to have rules in
place for 2010.

Firms are expected to provide

the FSA with a remuneration policy
statement by the end of October.
This will have to be signed off by
remuneration committees and will
enable the FSA to check compliance
with the code. Non-compliant firms
could face enforcement action,

or ultimately be forced to hold
additional capital should they pursue
risky processes.

The FSA is currently considering
whether the code should be extended
to other FSA-authorised firms
and intends to publish a further
consultation document on the subject
in October this year.

The code of practice is available at
www.fsa.gov.uk/pages/Library/Policy/
Policy/2009/09_15.shtml.
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BIS consults on disclosure of
loans to directors

The Department for Business,
Innovation and Skills (BIS) — formerly
known as BERR - has issued a
consultation on the disclosures
companies are required to make in the
notes to their accounts of advances,
credits and guarantees for the benefit
of directors under s. 413 of the
Companies Act 2006 (2006 Act).

The consultation addresses two
related issues:

¢ the general disclosure
requirements relating to directors
under s. 413; and

¢ the particular position in respect of
the directors of banking companies
and the holding companies of
credit institutions under s. 413(8).

Disclosure of loans to

directors

The consultation document asks for
views on whether s. 413 should be
amended to require more disclosure
by all companies, and for the
disclosure requirements to be more
closely aligned to the requirement of
ss. 197-214 of the 2006 Act, which set
out the requirements for the approval
by members of loans, quasi-loans and
credit transactions with directors.

Section 413 (see page 3) replaced
s. 232 of the Companies Act 1985
(1985 Act) for financial years
beginning on or after 6 April 2008. It
broke the link, which existed in the
1985 Act, between the restrictions on
a company'’s power to make loans to
directors and persons connected with
them and the disclosure requirements.

Sections 197-214 of the 2006
Act require loans to directors, and
related guarantees or security, to be
approved by members. In the case of a
public company, or a private company
associated with a public company,
member approval is required for
loans, quasi-loans, credit transactions
and related guarantees or security
made by the company for a director or
a director’s connected persons.

The disclosure regime under s. 413

uses different terminology to the
authorisation provisions in ss. 197-
214 of the 2006 Act. This is because it
tracks the wording of article 43(1)(13)
of the 4th (78/660/EEC) Company Law
Directive and article 34(13) of the 7th
(83/349/EEC) Company Law Directive
rather than ss. 197-214 of the Act.

The consultation document notes
that unders. 413:

e there is no requirement to
disclose in the notes to the annual
accounts, or anywhere else, the
names of individual directors who
receive loans from their companies;

e there is also no requirement to
disclose loans to, or guarantees for
the benefit of, persons connected
with those directors; and

e acompany may not have to disclose
details of a loan which it needed
member authorisation to make.

Accordingly, the Government now
wishes to look again at whether the
disclosure regime under the 2006
Act provides sufficient information
to company members and other
users of the accounts, or whether it
should go further than required by
the Directives by imposing additional
disclosure requirements.

The consultation paper suggests
that improvements could be made by
aligning the terms used, extending
the disclosure to persons connected
with directors, and to loans made to
the directors of any group company.
Other examples of additional
disclosures that could be required
are, for each director, the balances of
advances, credits and guarantees at
the beginning and end of the financial
year and the maximum balance of
each during the year.

The consultation paper asks the
following questions in this regard:

e Should the directors in receipt
of loans, etc. be named in the
disclosure?

e |f they should be named, should
this be only if the transaction
exceeds a certain limit?

e Should additional disclosure be
required only for certain types
of company, such as banks, large
companies or traded companies?

e Should a director’s connected
persons be caught by these
provisions? Section 200 (Loans or
quasi-loans to persons connected
with directors: requirement of
members’ approval), and s. 201
(Credit transactions: requirement
of members’ approval) apply to
connected persons if the company
concerned is a public company or a
company associated with a public
company.

e Isit necessary to add further
disclosures under s. 413 in the light
of the additional requirements of
the Companies Act, accounting
standards and the Listing Rules
concerning disclosure of related
party transactions?

On the latter question, the
consultation document notes that the
Large and Medium-sized Companies
and Groups (Accounts and Reports)
Regulations 2008 (SI 2008/410) impose
a requirement for large companies
(including banking and insurance
companies) preparing Companies

Act accounts to give particulars of
transactions entered into with related
parties. This corresponds to the
obligation on large companies which
prepare accounts using EU adopted
international accounting standards,
including IAS 24 (related parties).

Disclosure by banking
companies

The most urgent reason for the
consultation is not the effects. 413
has on ordinary companies but the
effect s. 413(8) has on banking and
credit institutions. The consultation
document reveals that the intention
of the 2006 Act was to continue

to exercise the option available to
Member States in article 40(7) of the
Bank Accounts Directive (86/635/
EEC) to require banks to disclose
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only aggregate figures for advances,
credits and guarantees made in
respect of directors. That was the
position under the 1985 Act, although
under s. 343 of the 1985 Act, which
was repealed with effect from 6 April
2007, banking companies and credit
institutions were also required to
maintain a register of loans, quasi-
loans and other dealings in favour
of directors if those transactions
were not disclosed in the company’s
accounts, and to make a statement
of the transactions available to the
members of the company.

The effect of s. 413(8) of the
2006 Act as enacted is to require

the information for each director,
and not an aggregate figure. As
with all companies, there is no
requirement for the director to be
named. The Government has received
representations from the banking
industry that the law as currently
drafted is unclear and may result in
banks having to make many pages of
additional disclosure of such matters
as individual credit card transactions
for each director.

The Government consulted on an
amendment to s. 413(8) towards the
end of 2008 in its consultation on the
draft Companies Act 2006 (Accounts,
Reports and Audit) Regulations 2009.

Current text of section 413 of the 2006 Act

413 Information about directors' benefits:
advances, credit and guarantees
(1) In the case of a company that does
not prepare group accounts, details
of—
(a) advances and credits granted
by the company to its directors,
and
(b) guarantees of any kind
entered into by the company on
behalf of its directors,
must be shown in the notes to its
individual accounts.
(2) In the case of a parent company
that prepares group accounts, details
of—
(a) advances and credits granted
to the directors of the parent
company, by that company
or by any of its subsidiary
undertakings, and
(b) guarantees of any kind
entered into on behalf of the
directors of the parent company,
by that company or by any of its
subsidiary undertakings,
must be shown in the notes to the
group accounts.
(3) The details required of an advance
or credit are—
(a) its amount,
(b) an indication of the interest
rate,
(c) its main conditions, and
(d) any amounts repaid.
(4) The details required of a
guarantee are—
(a) its main terms,
(b) the amount of the maximum
liability that may be incurred by
the company (or its subsidiary),
and
(c) any amount paid and

any liability incurred by the

company (or its subsidiary)

for the purpose of fulfilling

the guarantee (including any

loss incurred by reason of

enforcement of the guarantee).
(5) There must also be stated in the
notes to the accounts the totals—

(a) of amounts stated under

subsection (3)(a),

(b) of amounts stated under

subsection (3)(d),

(c) of amounts stated under

subsection (4)(b), and

(d) of amounts stated under

subsection (4)(c).
(6) References in this section to the
directors of a company are to the
persons who were a director at any
time in the financial year to which the
accounts relate.
(7) The requirements of this section
apply in relation to every advance,
credit or guarantee subsisting at any
time in the financial year to which the
accounts relate—

(a) whenever it was entered

into,

(b) whether or not the person

concerned was a director of the

company in question at the time

it was entered into, and

(c) in the case of an advance,

credit or guarantee involving

a subsidiary undertaking of

that company, whether or not

that undertaking was such a

subsidiary undertaking at the

time it was entered into.
(8) Banking companies and the hold-
ing companies of credit institutions
need only state the details required by
subsections (3)(a) and (4)(b).

However, as nobody responded to
the proposed amendment, it was
not included in the final regulations,
which have now been made (see S|
2009/1581).

Instead, the Government decided
to consult again on two options,
the first of which is the same as its
original proposal, namely, to return to
the disclosure by way of note to the
accounts similar to that which existed
under the 1985 Act, whereby banks
were required to disclose the total
amount of loans, the total amount
of guarantees and total amount
of credits to their directors, even if
made on normal commercial terms.
This could be achieved by replacing
the words “(3)(a) and (4)(b)’ with the
words ‘(5)(a) and (c)’. There would
be no breakdown of this figure for
individual directors, nor would they
be named. This could be achieved
separately from and in advance of any
additional reform in order to provide
a short-term solution to the current
unclear state of the law.

Its second option (which is almost
guaranteed to stimulate a response
from relevant companies) is to repeal
s. 413(8) altogether. This would
require banks to publish in their
accounts the same level of detail of
advances, credits and guarantees as
specified for non-banking companies
ins. 413.

Next steps

The consultation paper, Disclosure

of loans to directors in company
accounts, can be found at www.berr.
gov.uk/consultations/page52469.html.
The consultation closes on 23 October
20009.

Thereafter, BIS will publish a
response to the consultation and,
depending on the decisions reached,
will publish draft regulations
effecting any fundamental change
to s. 413 for comment. The date
on which any resulting regulations
would come into force would
depend on the extent of the changes
from current requirements and the
need for the Government to allow
companies a reasonable length of
time to put new systems into place
to gather additional information. It
is anticipated that the restoration of
the requirement for banks and credit
institutions to provide only aggregate
figures will be implemented before
the 2009 year-end.
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Keith Walmsley LLB FCIS, Barrister

Redenomination of shares

under the 2006 Act

Although technically possible, the
redenomination of shares under the
Companies Act 1985 (1985 Act) has
always been problematic. With effect
from 1 October 2009, the Companies
Act 2006 (2006 Act) will provide a
specific procedure for redenomination
which will ease the process. In this
article, we look at the relevant
provisions of the 2006 Act and various
other provisions relating to share
capital that will come into force on

1 October 2009.

Section 542 provides expressly
that shares in a limited company may
be denominated in any currency and
different classes of shares may be
denominated in different currencies,
but the initial minimum capital of
a Plc must be denominated either
in sterling or in euros (and not in a
mixture of those currencies).

The 2006 Act also provides that
shares may be redenominated from
one currency into another by ordinary
resolution, unless the articles restrict
use of this power (s. 622). The
redenomination must be effected at
an appropriate (presumably current)
spot exchange rate specified in the
resolution. The redenomination
can take effect immediately on the
passing of the resolution or on a later
date specified in the resolution, being
not more than 28 days after the date
of the resolution.

The new nominal value of each
share after redenomination is
calculated as specified in s. 623; in
essence, the aggregate nominal value
of the shares of the class concerned
expressed in currency A is converted

into the equivalent in currency B and
that converted aggregate is then
subdivided by the number of shares
in the class concerned to produce
the new nominal value per share
expressed in currency B.
Redenomination does not affect
voting rights or dividend rights (e.g.
to receive a dividend in a particular
currency) or any liability for unpaid
amounts on shares (s. 624).

Redenomination procedure

The following procedure should be
adopted for any redenomination of
shares under the 2006 Act:

a. At a board meeting the directors
should resolve to recommend
the proposed redenomination,
convene a general meeting to pass
the necessary ordinary resolution
(precedent 2.F) and approve a
circular to members giving reasons
for the recommendation, including
the notice of the meeting together
with a form of proxy for use by
members (obligatory for listed
companies under the Listing Rules).

b. If a listed company, notify an RIS
that the resolution has been passed
as soon as possible (LR 9.6.18),
lodge two copies of the resolution
with the Document Viewing
Facility (LR 9.6.2) and notify an RIS
that copies have been lodged in
accordance with LR 9.6.3 (this is not
necessary if the notification under
LR 9.6.18 states the resolution in
full).

c. If the shares are listed, application

Ordinary resolution to redenominate shares

THAT with effect from ............... 20.. (“the specified date’) the 100,000
ordinary shares of £1 each in the company be redenominated in accordance
with section 622, Companies Act 2006 so that the fixed nominal value of each
share shall instead be denominated in United States dollars; the conversion
of the nominal value into U.S. dollars shall be calculated in accordance with
section 623 using the [name/ identifying details of appropriate spot exchange
rate] prevailing at close of business in London on the specified date.

should be made for the listing to
be amended (for the shares as
redenominated) to be effective
on the day following the date
on which the redenomination is
effected.

d. File a certified copy of the ordinary
resolution with the Registrar of
Companies within 15 days of the
date it was passed (ss. 29,30 and
622(8)).

e. Give notice of the redenomination
to the Registrar of Companies
within one month of the date on
which it is effected, together with
a revised statement of capital, on
form SH14.

f. Amend the register of members to
change the headings on accounts
and the nominal value.

g. All share certificates in issue
should be called in for amendment
or replacement as appropriate
and subsequent return to the
shareholder. As an alternative,
slips could be sent to shareholders
for attachment to the relative
certificates in their possession.

Capital reduction connected
with redenomination

The nominal value after
redenomination is likely to be an
amount expressed to a number of
decimal places (e.g. US$ 1.65011).
Section 626 allows the company to
reduce the nominal value (by not more
than 10 per cent of the company’s
allotted share capital) so as to produce
a ‘more suitable’ nominal value by
a special resolution passed within
three months after the passing of the
redenomination resolution. Such a
reduction does not affect any liability
in respect of capital not paid up.
Within 15 days after the passing of
the special resolution a certified copy
of it must be filed with the Registrar
together with a notification and
statement of capital on form SH15.
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The reduction takes effect when
these documents are registered by
the Registrar. Within that 15 day time
limit a statement by the directors
confirming that the reduction
complies with the 10 per cent limit set
out ins. 626(4) must also be filed with
the Registrar (s. 627). The amount of
the reduction must be transferred

to a redenomination reserve, which
may only be used to pay up fully

paid bonus shares (or which can be
reduced under the Act as if it were
paid-up share capital) (s. 628).

Authorised share capital

Under the 1985 Act, the memorandum
of association of any company limited
by shares must include a clause setting
out its authorised share capital. This
clause limits the amount of share
capital the company can issue. This
concept will be abolished with effect
from 1 October 2009 under the 2006
Act, although a company could still
place a voluntary limit on the amount
of share capital which can be issued
by making suitable provision in its
articles.

In relation to a company already
in existence on 1 October 2009, the
authorised capital provided for in the
capital clause of its memorandum of
association (and in effect moved by
s. 28 of the 2006 Act into its articles
on that date) will be regarded as a
provision of its articles setting the
maximum amount of shares that may
be allotted by the company. However,
the effect of this deemed provision
of the articles may be amended or
revoked by ordinary resolution. A
copy of any such resolution must be
filed with the Registrar of Companies
and embodied in the company’s
articles (8th Companies Act 2006
Commencement Order (SI 2008/2860),
Sch. 2, para. 42).

Authority to allot shares

Under the 2006 Act, the directors

of a company (other than a private
company with only one class of shares)
will not be permitted to exercise

any powers of the company to allot
shares in the company (or securities
convertible into shares), or to grant
any right to subscribe for shares
unless they are authorised to do so
by a resolution of the company or by
the articles of association (s. 549).
This restriction does not apply in the

case of subscribers’ shares or shares
allotted under an employees’ share
scheme.

The directors of a private company
with only one class of share will not
need to be authorised by members
under the Act in order to allot further
shares of that class or to grant rights
to subscribe for or convert any security
into such shares, but will require
authorisation in order issue a new
class of shares (s. 550). However, this
exemption does not apply in relation
to companies already in existence
prior to 1 October 2009, unless the
members have resolved that the
directors should have the powers
given by s. 550 (8th Companies Act
2006 Commencement Order (SI
2008/2860) Sch. 2, para. 43). Any such
resolution must be filed at Companies
House and be incorporated in (or
appended to) the company’s articles.

Any authority to allot required in
accordance with s. 549 may be either
conditional or unconditional and may
authorise the directors to allot shares
in specified circumstances, or may
be expressed in more general terms.
The authority must, however, state
the maximum amount of securities
which may be allotted thereunder and
the date on which the authority will
expire, which must be not more than
five years from either:

e the date of incorporation of
the company, if the authority
is contained in the articles of
association adopted at the time of
incorporation; or

e in any other case, the date on
which the relevant resolution
is passed by virtue of which the
authorisation is given.

The authority may be given by
ordinary resolution and, even if given
by special resolution or in the articles
of association, may be revoked, varied
or renewed by ordinary resolution.
Any resolution renewing an earlier
authority must again specify an expiry
date, within five years from the date
of the renewal resolution, and must
state the amount of securities which
may be allotted (or the amount
remaining to be allotted). A copy of
any resolutions giving authority to
allot must be filed with the Registrar
and attached to any copies of the
articles (ss. 29 and 30).

If the terms of the authority given
so permit, the directors may allot

securities after the expiry of the
authority if the securities are allotted
in pursuance of an offer or agreement
made by the company before the
authority expired.

If securities are allotted without
the required authority, this does not
affect the validity of the allotment,
but any director knowingly and
wilfully permitting or authorising such
allotment will be guilty of an offence.

Listed companies are required
to send shareholders a circular in
connection with any resolution
proposing to grant the directors
authority to allot shares, which must
include the information prescribed by
LR 13.8.1. The circular must include a
statement of the maximum amount
of shares that the directors will have
authority to allot and the percentage
that amount represents of the issued
share capital (excluding treasury
shares), a statement of the number
of treasury shares at the date of the
circular, a statement by the directors
as to whether they have any present
intention to exercise the authority and,
if so, to what purpose, and a statement
as to when the authority will lapse.

Conversion of shares into

stock

Under the 1985 Act, a company can
convert its fully paid shares into stock
by ordinary resolution. With effect
from 1 October 2009, conversion of
shares into stock will no longer be
permitted under 2006 Act (s. 540(2)).
This prohibition will not affect
existing capital held in the form of
stock. In addition, the 2006 Act will
still make provision enabling stock to
be converted back into shares (s. 620).
There are, in practice, no real
advantages in having a company’s
capital in the form of stock as the
Act permits distinguishing numbers
to be dispensed with where shares
are fully paid (s. 543); in modern
practice, capital is generally in the
form of stock only when the capital
of the company has been in this form
for many years and it is felt that
reconversion of the capital into shares
would cause unwarranted confusion
or complication for stockholders. The
stock into which shares are converted
may be transferable in such units as
the resolution which authorised the
conversion specified.
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ASB consults on
future of reporting
standards

The Accounting Standards Board (ASB)
is consulting on the future framework
of reporting standards in the UK.
The consultation paper, Policy
Proposal: the future of UK GAAP,
sets out the ASB's strategy for the
future basis of UK Generally Accepted
Accounting Practice (GAAP) and
its convergence with International
Financial Reporting Standards (IFRS).
The intention is to work under
the IASB framework and to converge
the two to the fullest extent possible
consistent with the needs of UK
entities. As a consequence, the
separate body of literature currently
referred to as UK GAAP would cease
to exist and the following three-tier
system would apply:

e Tier one — publicly accountable
entities (including listed and
AIM companies) would apply
International Financial Reporting
Standards (IFRS) as adopted by the
EU (‘EU-adopted’ IFRS).

e Tier two - all other UK entities
other than those who can apply
the Financial Reporting Standard
for Smaller Entities (FRSSE) would
apply the IFRS for Small and
Medium-sized Entities (SMEs).

e Tier three — small entities could
choose to continue to apply the
FRSSE.

Companies would have the option
(similar to the arrangements under
the current law, with the exception of
charitable companies) to voluntarily
adopt a higher tier. For example,
entities applying the FRSSE could

opt to apply the IFRS for SMEs or EU
adopted IFRS. An entity could elect
to do so because it is part of a group
that reports under IFRS or because
IFRS provides better information in
view of the nature of its business that
in turn may facilitate easier access to
capital markets.

The consultation document
includes proposals to alter the
current definition of entities that are
considered ‘publicly accountable’,
something that could have a profound
effect on those companies that hover
just above the definition of ‘small
and medium-sized entities’. It also

addresses the question of how the
change in reporting standards could
affect public-benefit entities.

The consultation paper is available
on the ASB website at www.frc.org.
uk/asb/. Comments are required by
1 February 2010.

BIS publishes
guidance on articles

The Department for Business,
Innovation and Skills has published
draft guidance on changes to
constitutional documents and the
model articles under the Companies
Act 2006 (see www.berr.gov.uk/files/
file52470.pdf). The document provides
guidance for both new and existing
companies on:

e constitutional documents;

e what existing companies need to
do with regard to changes to their
constitutional documents;

e the new model articles under the
Companies Act 2006;

e previous changes made to
the Companies (Tables A to F)
Regulations;

e what companies must do in respect
of their articles; and

e 20 things private companies should
know about the 2006 Act model
articles.

The guidance also includes a
comparison of the 1985 Table A with
the 2006 Act model articles.

Interestingly, it reveals that all
versions of Table A (dating back
150 years) can be found on the
Companies House website at www.
companieshouse.gov.uk/about/
tableA/index.shtml.

The guidance points out that
where a company re-registers from
one type of company to another
(for example, from private limited
by shares to public or vice versa), it
needs to ensure that its articles are
appropriate to its new status and
(where necessary) should take legal or
other professional advice regarding its
articles and re-registration generally.

If, prior to re-registration, the
company was using model articles, the
form of model articles for the type of
company originally registered with
the registrar will continue to apply
to the company on re-registration,
unless they are amended. Companies

should therefore consider making
such an amendment. For example, if
a company is originally incorporated
and registered as a public company
and relies on default model articles,
the public company model articles
will apply. If it later re-registers as a
private company limited by shares,
it will remain subject to the default
application of the public company
model articles unless its own articles
are amended and provide otherwise.

FSA chairman
proposes a Tobin tax
on the City

FSA chairman, Lord Adair Turner has
said that, if all else fails, governments
should be prepared to consider an
additional tax on banks (known as a
Tobin tax) to curb ‘excessive activity
and profits’.

Speaking in a round table debate
reported by Prospect magazine,
Lord Turner said that higher capital
requirements were the best way to
reign in a ‘swollen financial sector’,
though he would consider a tax on
financial transactions between banks
if the higher capital requirements
proved insufficient.

He said that the proceeds from
this international finance tax could
be ‘a nice sensible revenue source
for funding global public goods’,
but admitted that getting global
agreement on what would have to
be an international tax would be very
difficult.

Lord Turner drew a distinction
between curbing profits and
curbing bonuses, arguing that, ‘at
least proposals for special financial
sector taxes, with increased capital
requirements, address the issue of
excessive profits and therefore have
some chance of doing something
about it". By contrast, he suggested
that insisting that someone does
something about bonuses is a
‘populist diversion’.

Lord Turner’s suggestions
prompted a series of ripostes from
banks and other financial services
groups who said such a tax could
damage the City. The British Banking
Association (BBA) warned that any
new taxes on financial transactions
would drive institutions away from
the UK. However, Lord Turner has
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clarified that he would not expect the
UK to impose such a tax unilaterally
without it being levied in the rest of
the world.

PM calls for limits on
City bonuses

The Prime Minister has indicated
that he is committed to further
action to clamp down on excessive
remuneration in the City.

Speaking in an interview about his
hopes for the September 2009 G20
meeting in Pittsburgh, Gordon Brown
said that ‘remuneration has got to be
based on long-term success, not short-
term speculative deals — there's got to
be a system in remuneration itself so
that if things are not working in year
two then there is a clawback’.

Mr Brown also suggested that
there is still room for debate on
‘whether the bonuses that are paid
are, in general, too high a proportion
of company revenues and profits’.

‘I think this is a legitimate debate
for the G20 and the world community
to have — whether we are putting
ourselves too much at risk because of
the insufficient capital requirements
where people are taking huge risks
and, second, whether there’s a case
for looking at some agreement
about what would be a justifiable
percentage.’

The question of tax havens is
also an issue that Mr Brown will be
pushing in Pittsburgh. ‘“We have got
to continue to deal with this question
of regulatory and tax havens,’ he said.

‘We just can’t have a world
system that is fully operational in the
interests of countries that are abiding
by the rules if a few countries or a few
zones in the world can just exempt
themselves from the rules.’

The Pittsburgh G20 meeting is
being held on 24-25 September 2009.

FTSE remuneration
consultants have
‘conflict of interest’

The concentration of remuneration
consultants that serve the UK’'s top
companies is so great that it could
constitute a conflict of interest,
according to new research.

The top two remuneration
consultants act on behalf of half the
companies in the FTSE 250 and Small
Cap markets, according to research
carried out by meis.co.uk, an online
database of quoted companies’
remuneration practices. The top four
consultants control nearly three-
quarters of the market.

‘The vast majority of companies
say they seek to pay their executives
‘competitively’ but very rarely are
details of who the competition
are and what the expression
‘competitively’ really means disclosed,’
says Garry Forster of Incubon, the firm
that runs meis.co.uk.

‘In some sectors, one remuneration
consultancy is advising almost half of
the companies on what competitive is
- on the face of it, a potential conflict
of interest.’

The role of remuneration
consultants has been raised by the
recent Walker Review of corporate
governance in the banking sector. One
of the Review’s recommendations was
that remuneration consultants should
be subject to a code of best practice,
a draft of which was contained in its
interim report (see www.hm-treasury.

gov.uk/d/walker_review_consultation_

160709.pdf).

Dividend payments
plummet

UK companies have slashed dividends
by 9 per cent in the last year as the
recession continues to hit profitability
hard.

British companies paid out just
£28.3 billion in dividends in the first
six months of 2009, down 9 per cent
on the same period in 2008. Capita
Registrars, who compiled the report,
estimate that dividends for the full
year will hit £52 billion in total, down
15 per cent on 2008's full-year figure.
If dividends from the two largest
contributing sectors, banking and oil
companies, are excluded the news is
even worse — with dividends plunging
17 per cent year-on-year.

The fact that UK companies are
struggling is evidenced further by the
fact that the fact that they have raised
more than £51 billion in the first six
months of 2009 alone, almost double
the dividend payout, and as much as
companies raised in total between
2003 and 2007.

Even so, some sectors are
weathering the storm more than
others. Energy companies, food
and drinks suppliers, tobacco firms,
supermarkets and pharmaceutical
manufacturers have all boosted their
dividends to shareholders.

‘As profits fall and companies
seek to preserve liquidity in the
face of severe limits on their ability
to borrow, dividends have taken
the strain,’ says Paul Taylor, head
of corporate advisory at Capita
Registrars. ‘This creates uncertainty
and potential cash flow problems for
those who rely on regular income
from shares, such as insurance
companies and some private investors.
Unfortunately it appears there is little
chance of any improvement until next
year.'

Attorney General
promises fraud action

The Attorney General, Baroness
Scotland, has vowed to crack down

on fraud and make the UK the ‘most
aggressive’ country in the world when
it comes to corruption and fraud.

Baroness Scotland has said that she
wants the UK ‘to be the most hostile
of any in which a fraudster might
seek to operate. So he just won't
come here, because he will know
that the team that are responding
to that fraud are absolutely focused
on defeating [him], and absolutely
conjoined in their effort.’

‘The only thing that’s going to
deter professional criminals is the
certainty that they are going to be
caught, the certainty that they are
going to be prosecuted, and the
certainty that they are going to be
convicted,’ she argues.

The comments came in response
to growing criticism that the Serious
Fraud Office does not have systems in
place to tackle large financial crimes,
choosing instead to focus on frauds
involving retail consumers, persuading
businesses to come forward and admit
they have been the victims of fraud,
and trying to develop alternatives to
traditional prosecutions.

The Attorney General launched a
National Fraud Strategy earlier this
year, designed to address fraud in all
its forms (see www.attorneygeneral.
gov.uk/national_fraud_strategic_
authority_page.html).
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Accounts, reports and audit requlations

The Companies Act 2006 (Accounts,
Reports and Audit) Regulations 2009
(S12009/1581) make changes:

e to the corporate governance
reporting rules imposed on listed
companies; and

e to various accounting provisions
in Part 15 of the Companies Act
2006 (accounts and reports) and
regulations made under that Part.

The Regulations came into force on
27 June 2009 (the day after they were
made), except for reg. 10 which will
come into force on 1 October 2009.
See below, however, for further
details regarding the application of
the changes.

Corporate governance
statements

The Regulations implement some
of the requirements of Directive
2006/46 on corporate governance
statements. Most of the Directive
requirements were implemented
by the FSA using powers under

the Financial Services and Markets
Act 2000. As a consequence,

the Disclosure and Transparency
Rules require certain publicly
traded companies to prepare a
corporate governance statement

in implementation of articles 1.7
and 2.2 of Directive 2006/46. These
changes were made by Annex C of
the Disclosure Rules and Transparency
Rules Sourcebook (Corporate
Governance Rules) Instrument 2008
issued by the Financial Services
Authority on 26 June 2008 (FSA
2008/32).

Part 2 of the Regulations
implements the requirements of
Directive 2006/46 that where a
corporate governance statement is
produced as a separate statement and
not part of the directors’ report:

e it must be approved by the board
of directors and signed on behalf
of the board by a director or the
secretary of the company (new
s. 419A);

e it must be filed with the Registrar
of Companies, together with a
copy of the auditor’s report on that

statement (amended ss. 446 and
447);

e the auditor must give an opinion
as to whether the information
required to be shown in the
statement as to internal control
and risk management systems in
relation to the financial reporting
process and certain disclosures
required by the Takeovers
Directive (Directive 2004/25/EEC) is
consistent with the annual accounts
for the year in question. For the
remaining information in the
corporate governance statement,
the auditor must check that the
statement has been produced (new
ss. 497A and 498A).

A ‘corporate governance statement’
is defined for the purposes of Parts
15 and 16 of the Act by ss. 472A and
538A, respectively. They provide that
a ‘corporate governance statement’
means the statement required by
rules 7.2.1 to 7.2.11 in the Disclosure
Rules and Transparency Rules
sourcebook issued by the Financial
Services Authority. Both sections also
provide that a ‘separate’ corporate
governance statement means one
that is not included in the directors’
report.

The above changes (implemented
by Part 2 of the Regulations) apply in
relation to financial years beginning
on or after 29 June 2008 which have
not ended before the date of coming
into force of the Regulations (i.e. 27
June 2009).

Accounts amendments

Part 3 of the Regulations amends
Part 15 of the Companies Act
2006 (accounts and reports) and
regulations made under that Part.
Regulation 10 will amend s. 444A
of the 2006 Act with effect from
1 October 2009 to revoke a provision
requiring certain small companies
to file a signed copy of the auditor’s
report at Companies House. It
should be noted that all of the other
transitional adaptations introduced
by schedule 1 to 5th Commencement
Order (S1 2007/3495) regarding the
requirement to file an original signed
copy of the accounts at Companies
House will be repealed on 1 October

2009 by the 8th Commencement
Order.

Regulation 11 amends reg. 12 of,
and Sch. 7 to, the Small Companies
and Groups (Accounts and Directors’
Report) Regulations 2008 (SI
2008/409) to specify provisions for
the purposes of s. 841(2)(a) of the
2006 Act (treatment of provisions as
realised losses).

Regulation 12(1), (2) and (4) makes
the corresponding amendments to the
Large and Medium-sized Companies
and Groups (Accounts and Reports)
Regulations 2008 (SI 2008/410).

Regulation 12(3) updates a cross-
reference in para. 13 of Sch. 8 to the
Large and Medium-sized Companies
and Groups (Accounts and Reports)
Regulations 2008 (quoted companies:
directors’ remuneration report:
directors’ pensions).

Regulations 11 and 12 apply in
relation to financial years beginning
on or after 6 April 2008 which have
not ended before the date of coming
into force of the Regulations (i.e. 27
June 2009).
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